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CURRENT TOPICS AND CASES. 
The Acting Chief Justice at Montreal, while sitting in 
the Court of Review, had occasion, recently, to call the 
attention of the bar to serious irregularities in the prac- 
tice regarding proof of proceedings and depositions taken 
in other causes, that is to say, in causes other than that 
into which such proof was desired to be introduced. In 
one instance two voluminous records were produced 
before the Court of Review, under a consent that certain 
depositions taken in those cases should serve as evidence 
in the case actually proceeding. In many other cases por- 
tions of records have been introduced into the record of 
another cause, to avail for a time as part of the proof in 
such cause. The court has intimated that irregularities 
of this nature cannot be permitted ; that the court will 
refuse to look at such papers ; and that proof must be 
regularly made by the production of properly certified 
copies. 

Another matter, which has very frequently formed the 
subject of unfavorable comment from the bench, applies 
more especially to the Court of Appeal. There is often a 
disposition on the part of the bar to supplement the argu- 
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ment, oral and written, by further reasons and authori- 
ties, and copies of papers are sometimes sent to the judges 
after the argument, usually after service upon, and some- 
times by consent of, counsel on the other side. It has 
been a well-established rule for a great many years, that 
nothing shall be sent to the judges after the argument, 
unless .the court itself, at the hearing, has expressly 
granted permission to do so. Such unauthorized papers, 
therefore, cannot receive any attention. It is not implied, 
of course, that counsel, have any wish to gain an unfair 
advantage ; but sometimes, in the course of the hearing, 
points are raised, as to which they would like to have the 
privilege of fortifying their position by authorities. In 
order to do so, the permission of the court must be asked 
and granted at the hearing. 



The fact that lawyers form so considerable a part of the 
legislatures of nearly all great states is sometimes alleged 
as a reproach. The matter is obviously one entirely with- 
in the control and good will of the electing body, and if 
they prefer to be represented by lawyers, that, in itself, is 
a sufficient answer. Mr. Chauncey M. Depew has re- 
cently borne additional and important testimony to the 
value of this presence of the members of a highly-trained 
profession, as an aid in controlling and restraining the im- 
pulses of less highly trained and more impetuous persons. 
Eeferring to the civil war in the United States, he said the 
lawyers then did their best to bring about a peaceful set- 
tlement between the north and south, which might have 
been effected by paying compensation to slave-owners ; 
but when the armed struggle came they enlisted for the 
war, in proportion to their numbers, in far greater ratio 
than any other profession, calling or vocation. Nearly all 
the volunteer officers who became brigadier and major- 
generals, and won distinction, were members of the pro- 
fession of the law. Mr. Depew, throughout his address, 
showed himself to be a strong advocate of international 
arbitration of disputes. 
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The Lord Chief Justice of England, while hearing the 
case of Thomas v. Janecke, last month, expressed his aston- 
ishment at some of the evidence regarding illicit commis- 
sions which the witnesses declared it was necessary to 
pay managers and foremen in order to obtain orders. One 
witness said it was well known that villas and life in- 
surance policies had been given by traders to managers 
of firms in order to secure their work. The jury stopped 
the case in the course of the plaintiff's cross-examination 
(the action was by a manager of a manufacturing firm for 
wrongful dismissal), and the Lord Chief Justice, referring 
to the statements which had been made, said it was 
simply a disgraceful and shocking state of things, and 
that it was putting a premium upon the dishonest and 
unscrupulous man, who would get customers for his firm 
at the expense of corrupting those who were in a position 
of confidence and trust. He remembered a painful case, 
in which he defended the representative of a firm, who 
was properly convicted for giving commissions, and the 
prisoner told him that if he did not give such commis- 
sions, but went direct to the heads of the firm, although 
he might get two or three orders, when a new manager 
came he probably would not be above mixing some in- 
gredients with the dyeing materials he (the prisoner) 
supplied for his house, so that the goods might be spoilt, 
and the orders placed elsewhere in future. 



It seems rather late in the day to have to defend an ad- 
vocate for accepting the defence of a criminal, however 
odious his offence. Yet the Lord Chancellor, speaking at 
the annual dinner of the Leeds Law Students' Society, felt 
constrained to go out of his way to condemn u a dastardly 
and serious attack " which had been made upon a dis- 
tinguished advocate because he had acted as counsel for 
a great criminal. It was not suggested that the advocate 
had acted improperly, or had done anything wrong in 
the conduct of the cause ; but the mere fact that he had 
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appeared for the criminal was the ground of the attack. 
The Lord Chancellor could conceive nothing more utterly 
opposed to the spirit of liberty which had hitherto pre- 
vailed of allowing an advocate to fearlessly and fully de- 
fend a criminal in a court of law. It need hardly be 
added that the attack to which the Lord Chancellor 
alluded was made in the course of an election contest 



SUPREME COURT OF CANADA. 

Ottawa, 9 Dec, 1895. 
Quebec.] 

Banqub Jacques-Cartier v. The Queen. 

Constitutional law — Powers of members of Government — Letter of 
credit — Contract of member of executive by— Ratification by 
legislature. 

The Provincial Secretary of Quebec, in order to aid one D. to 
obtain advances by which he could execute a government con- 
tract for printing, wrote him a letter stating that the Govern- 
ment would have an amount voted for him in the ensuing session 
of the legislature which would be paid to him as soon as the 
session ended, or to any person to whom the letter should be 
transferred by D., and endorsed by him. The Provincial Sec- 
retary had the assent of his colleagues to the writing of this 
letter, but was not authorized by order in Council to do so. The 
money was voted by the legislature as stated in the letter. 

Held, affirming the decision of the Court of Queen's Bench, 
that the said letter created no contract between D. and the 
Government of Quebec. 

Held also, that the vote of the money by the legislature could 
not be said to ratify the contract with D., as no such contract 
existed, nor did it, any more than the letter itself, create an 
obligation binding on the government, which could only be done 
by order in Council . 

D. indorsed the letter and transferred it, as a letter of credit to 
La Banque Jacques-Cartier. 

Held, that such indorsement did not vest in the bank a claim 
that could be enforced at law against the Government. 

Qucere. Was the "letter of credit" a negotiable instrument 
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under The Bills of Exchange Act, 1890, or The Bank Act, R. S. 

C, c. 120 ? 

Appeal dismissed with costs. 

Langeher, Q.C., and McKay, for appellants. 
> Casgrain, Q.C., Atty. Gen. for Quebec, and Ferguson, Q.C., for 
the respondent. 



9 Dec, 1895. 
Ontario.] 

Clarkson y. McMastbr. 

Construction of statute— -55 Vic, c 26, ss. 2 and 4 (0.) — Chattel 
mortgage — Agreement not to register — Void mortgage — Posses- 
sion by creditor. 

By the act relating to chattel mortgages (R.S.O., 1887, c. 
125) a mortgage not registered within five days after execution 
is " void as against creditors," and by 55 Vic, c. 26, s. 2 (O.) 
that expression extends to " simple contract creditors of the 
mortgagor or bargainor suing on behalf of themselves and other 
creditors, and to any assignee for the general benefit of creditors 
within the meaning of the act respecting assignments and pre- 
ferences." (R.S.O., 1887, c. 124). By sec. 4 of 55 Vic, ch. 26, 
a mortgage so void shall not, by subsequent possession by the 
mortgagee of the things mortgaged, be made valid " as against 
persons who became creditors . . before such taking of pos- 
session." 

Held, reversing the decision of the Court of Appeal (22 Ont. 
App. R 138), that under this legislation a mortgage so void is 
void as against all creditors and not merely those having execu- 
tions in the sheriff's hands, and simple contract creditors who 
have commenced proceedings to set it aside; that the words 
" suing on behalf of themselves and other creditors " in the amend- 
ing act only indicate the nature of proceedings necessary to set 
the mortgage aside and that the same will enure to the benefit of 
the general body of creditors; that the mortgage is void as 
against persons becoming creditors after its execution as well as 
before ; and as against an assignee appointed after the mortgagee 
has taken possession ; and that a void mortgage will not be made 
valid by such taking of possession. 

Held, per Strong, C. X, that where a mortgage is given in 
pursuance of an agreement that there shall be neither registrar 
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tion nor immediate possession such mortgage is, on grounds of 
public policy, void ab initio. 

Appeal allowed with costs and 
Judgment of MacMahon, J., restored. 
S. H. Blake, Q.C., for the appellants. 
Thompson, Q.C., for the respondents. 



Manitoba.] 

Francis v. Tubner. 



9 Dec, 1895. 



Debtor and creditor — Agreement between—Conditional license to take 
possession of debtor's goods — Creditor's opinion of debtor's inca- 
pacity — Bona fides in forming opinion — Grounds — Replevin — 
Joint conversion. 

P., a trader, having become insolvent, and being indebted, 
among others, to the firm of T. M. & Co. composed of T. and M., 
arranged to pay his other creditors 50 per cent of their claims, 
T. M. & Co. indorsing his notes for securing such payment, 
they to be paid in full, but payment to be postponed until a 
future named day. T. M. & Co. were secured for indorsing, by 
an agreement under seal by which it was agreed that if F. should 
at any time, in the opinion of T. M. & Co., or either of them, 
become incapable of attending to his business, the debt due T. 
M. & Co. should at once become due and they could take posses- 
sion of the stock in trade, book debts and property of F. and 
sell the same for their claim, having first served on F. a notice 
in writing, signed by the firm name, stating that in their opinion, 
F. was so incapable. 

This arrangement was carried out and some time after the 
date for payment to T. M. k Co., payment not having been made, 
a bank to which F. was indebted failed, and T. M. & Co., 
then consisting of T. and N., M. having retired, persuaded 
F. to assign his book debts to them, and afterwards served 
on him a notice as required by the agreement, and took 
possession of his place of business and stock. F. then agreed 
to act of T. M. & Co. until a certain day after and resumed posses- 
sion, but when T . M . & Co . returned on said day he disputed 
their right and ejected them from the premises. Two days after 
he assigned to the official assignee for the benefit of all his cre- 
ditors, and T. M. & Co. issued a writ to replevy the goods from 
him and the assignee. 
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Held, affirming the decision of the Court of Queen's Bench, 
Gwynne, J., dissenting, that P. and the assignee were guilty of 
a joint conversion of the property replevined . 

Held also, affirming said decision, Gwynne, J., dissenting, that 
if T. M. & Co. formed an honest opinion that F. was incapable, 
such opinion must govern though mistaken in point of law or 
fact, illogical or inconclusive ; that they were justified in believ- 
ing, from his loose business methods, waste of time over small 
matters, financial embarrassments, and acting under the direc- 
tion of his creditors, that F. was worn down by worry and 
generally unfit for business ; that the fact that the notice would 
not have been given if certain demands of T. M. &Co. had been 
complied with does not necessarily show mala fides ; and that the 
change in the firm of T. M. &Co. did not vitiate the notice as 
one of the original members clearly formed the opinion, if one 
was formed, and conveyed it to F. 

Appeal dismissed with costs. 

Ewarty Q.C., for the appellants. 

Howell, Q.G., for the respondents. 

9 Dec, 1895. 
British Columbia.] 

City op Vancouver v. Bailet. 

Construction of statute — General act — Repeal of special act — Repeal 
by implication — By-law — Municipal corporation. 

The original charter of the City of Vancouver provided that 
any by-law for the purpose of raising money for municipal pur- 
poses should receive the assent of a majority of the rate-payers. 
By an amendment to the charter in 1893, the assent of three- 
fifths of the rate-payers voting on any such by-law was made 
necessary. In the same session of 1893, the general Municipal 
Act was amended and one provision of the amendment was that 
every money by-law of a municipality could be passed by a 
majority of the rate-payers voting upon it. In proceedings to 
quash a by-law of Vancouver to raise money for supplying the 
city with electric light : 

Held, affirming the decision of the Supreme Court of British 
Columbia, that the general Act would not repeal the special 
charter of the city by implication even if passed at a subsequent 
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session, and a fortiori an act passed at the same session would not 
so repeal it. 

Appeal dismissed with costs. 

McCarthy, Q*C, for the appellant. 
Robinson, Q.C., for the respondent. 



9 Dec., 1895. 
Quebec]. 

Meroier y. Barbette. 

Title to land — Action en bornage — Surveyor's report — Judgment on 
— Acquiescence in judgment — Chose jugie. 

In an action en homage, between M. and B., a surveyor was 
appointed by the Superior Court to settle the line of division 
between the lands of the respective parties, and his report indi- 
cating the position of the boundary line, was homologated, and 
the court directed that boundaries should be placed at certain 
points on said line. M. appealed from that judgment to the 
Court of Review, claiming that the report gave B. more land 
than he claimed and that the line should follow the direction of 
a fence between the properties that had existed for over thirty 
years. The Court of Review gave effect to this contention, and 
ordered the boundaries to be placed according to it, in which 
judgment, both parties acquiesced, and another surveyor was 
appointed to execute it. He reported that he had placed the 
boundaries as directed by the Court of Review, but that his meas- 
urements showed that the line indicated was not in the line of 
the old fence, and his report was rejected by the Superior Court. 
The Court of Review, however, held that the report of the first 
surveyor, having been homologated by the court, was final as to 
the location of the fence, and that the judgment had been prop- 
erly executed. The Court of Queen's Bench reversed this judg- 
ment, set aside the last report and ordered the surveyor to place 
the boundaries in the line of the old fence. 

Held, reversing the decision of the Court of Queen's Bench, 
that the judgment of the Court of Review, in which both parties 
acquiesced, was chose jugie between them, not only that the 
division line between the properties must be located on the line 
of the old fence, bat that such line was one starting at the point 
indicated in the plan and report of the first surveyor. The 
Court of Review was right, therefore, in holding that the sur- 
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veyor executing the judgment could do nothing else but start his 
line at the said point. • 

Appeal allowed with costs. 
Belleau, Q.C., for the appellants. 

Lane for the respondent. 

9 Dec, 1895. 
Quebec]. 

North British & Mercantile Insurance Co. v. Todrville. 

Insurance against fire — Condition of policy — Fraudulent statement — 
Forfeiture by — Proof of fraud — Presumption — Assignment of 
policy — Fraud of assignor — Appeal— Reversal on questions of 
fact. 

In an action on an insurance policy by an assignee tbe com- 
pany pleaded that the insured, in his application for insurance 
on his lumber, had materially exaggerated the quantity and 
value of the lumber mentioned in such application and thereby 
obtained excessive insurance on said goods, and that after the 
loss he had falsely and fraudulently exaggerated the amount 
thereof, whereby the policy was forfeited under a condition there- 
in that it should be forfeited if the claim was in any respect 
fraudulent. On the trial of the action there was no direct evi- 
dence of fraud, but a strong presumption was raised that the 
insured could not have had nor lost the quantity of lumber 
claimed for. The trial judge held that fraud had not been est- 
ablished, and gave judgment for the plaintiffs, which was affirmed 
by the Court of Queen's Bench. 

Held, reversing the judgment of the Court of Queen's Bench, 
that direct proof of the fraud was not essential ; it was sufficient 
that it had been clearly established by presumption or inference 
or by circumstantial evidence. 

Held, further, that fraud by the insured having been estab- 
lished his assignee could not recover. 

If a sufficiently clear case is made out the court will allow an 
appeal on mere questions of fact against the concurrent findings 
of the two courts below. The rule to the contrary may also be 
departed from where the action was not tried by a jury ; the 
trial judge did not hear the witnesses but gave judgment on 
written depositions; the judges of the intermediate Court of 
Appeal were not unanimous, and the majority expressed great 
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doubts in adopting the finding* of the trial judge; it did not 
appear ^hat the no n -product! on by plaintiff of material docu- 
ments was taken into consideration ; and the intermediate court 
gave weight to a piece of undoubtedly illegal evidence. 

Appeal allowed with costs. 

Trenholme, Q.C. & Lafieur for the appellant. 

Biique, Q.C., and Geoffrion^ Q.C, for respondents. 



9 Dec., 1895. 
Quebec]. 

Corporation of Stb. Cun£oondb v. Gougbon. 

Appeal— Municipal by-law — Judgment of Superior Court on petition 
to annul — Appeal to Court of Queen's Bench — 53 Vic. c. 70, s. 
310—40 F., c. 29, 8. 439— -Jurisdiction of Queen's Bench— Judg- 
ment quashing appeal — Appeal to Supreme Court from. 

Sec. 310 of the special Act of Incorporation of the City of Ste. 
Cun<*gonde de Montreal (53 V., c. 70) permits any municipal 
elector, by petition to the Superior Court, to demand and obtain 
the annulment of any by-law of the city on the ground of ille- 
gality. By 40 V. c. 29, s. 1 (Town Corporations Act) the pro- 
visions of said chapter apply to every town, corporation or 
municipality which might thereafter be established by the 
legislature and constitute part of the special act relative thereto, 
unless expressly modified or excepted, and by sec. 439 of the 
latter act, " no appeal shall lie under the provisions of this act 
from any judgment rendered by any judge of the Superior Court 
respecting municipal matters." 

A petition was presented to the Superior Court to annul a ' 
by-law of the Corporation of Ste-Cunegonde and the prayer was 
granted. The Corporation appealed to the Court of Queen's 
Bench, which held that said sec. 439 of the Town Corporations 
Act not having been excluded from the City charter was to be 
road as forming part of it, and that the court had no jurisdiction 
to entertain the appeal. The corporation then sought to appeal 
to the. Supreme Court of Canada. 

Held, affirming the decision of the Court of Queen's Bench, 
that an appeal would not lie to that court from the judgment of 
the Superior Court. 

Held further, that no appeal would lie to the Supreme Court 
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of Canada, which can only entertain appeals from decisions of the 
Court of Queen's Bench, and by the Couit of Review in certain 
cases. 

Appeal quashed with costs. 

Charbonneau for the motion on respondent's behalf. 

Beique, Q.C., for the appellant contra. 



CODIFICATION OF PRIVATE INTERNATIONAL LAW. 

(Continued from Vol. 18, p. 368.) 

E. Arrest. ('Contrainte par Corps'). 

(Reporter: M. T. M. C. Asser, Delegate of the Government of Holland.) 

Arrest, either as a means of enforcing a judgment or as a measure of 
precaution (mesure simplemmt conservatoire), is not to be employed in civil 
or commercial causes with respect to foreigners belonging to any of the 
States parties hereto in any case in which it would not be applicable to 
subjects of the State. 

IV. Reuulations concerning Bankruptcy. 
(Reporter : M. de Koriamics, Delegate of the Government of Hungary.) 

The conference, having examined the draft of a convention embodying 
general principles in bankruptcy in its international relations, presented 
by the fifth commission, are of opinion that this draft, when revised and 
completed, can usefully serve as a basis for further discussion. 

Art 1. A declaration of bankruptcy made in the territory of any one of 
the States, parties hereto, by the authority competent by the law of that 
State, shall be recognized, and produce its due effect in the territory of 
the other States parties hereto, subject, however, to the provisions of the 
articles following. 

Art 2. To be recognized and to produce its effects in the territory of a 
State other than that wherein it was pronounced, the judgment decla- 
ratory of bankruptcy should be granted an exequatur by the authority 
competent by the local law. 

Art 3. The exequatur is to be granted if the claimant proves 

(a) That the judgment declaratory of bankruptcy has been rendered 
by an authority competent under the law of the State wherein it has 
been pronounced. 

(6) That the judgment is enforceable (extcutoire) in that State. 

(c) That the declaration of bankruptcy is applicable to all the property 
of the bankrupt, and is, consequently, not limited to a department or a 
branch establishment of his business. 

Art 4. The exequatur is to be granted on the request of the syndics, 
' curators, or other administrators of the bankruptcy, whatever title they 
may bear, duly appointed in conformity with the law of the State where- 
in the bankruptcy has been declared, or on the request of any other 
party interested, the claimants' having been duly heard or summoned ; 
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or, if the law of the State wherein the exequatur is claimed requires it, in 
compliance with a rogatory commission addressed to the competent 
tribunal. 

Art 5. All restrictions on the capacity of the bankrupt, the nomin- 
ation and the powers of the administrators in bankruptcy, the forms of 
procedure in bankruptcy, the proof of debts, the formation of the concor- 
dat, and the distribution of the assets amongst the creditors, native or 
foreign, are te be regulated by the law of the place where the bankruptcy 
has been declared. 

Art 6. Judgments annulling a concordat or a bankruptcy are to be 
enforceable, and to produce their due effects in the other States parties 
hereto) when granted an exequatur in accordance with the provisions of 
of Art 2. The exequatur is to be granted if the claimant proves, 

(a) That a bankruptcy has been declared by a judgment which in the 
same State has obtained an exequatur. 

(b) That the judgment is enforceable in the State wherein it has been 
delivered. 

The provisions of Art 4 are to be applicable to claims for exequatur 
made under the present article. 

Art 7. If it should happen that after a declaration of bankruptcy made 
in one of the States parties hereto, and granted an exequatur in another of 
these States, the debtor should again be declared bankrupt before the 
final liquidation of the first bankruptcy, the authorities of the State 
which has granted the exequatur to the first declaration shall refuse it to 
the second. 

V. Regulations concerning Successions, Testaments, and 'Ponationbb 

Mortis Causa.' 

(Reporter: M. van Cleemputte, Delegate of the Belgian Government) 

Art 1. Successions are subjected to the law of the nationality of the 
deceased. 

Art 2. The power to dispose of property by testament or donation 
mortis causa, as well as the substance and the legal effect of testaments 
and of donations mortis causa are regulated by the law of the nationality 
of the disponent 

Art. 3. The form of testaments and of donations mortis causa is regul- 
ated by the law of the nationality of the disponent, or by the law of the 
place where they are made. Nevertheless, when the law of the nation- 
ality of the disponent requires as an essential condition that the act 
should be in form attested, or in holograph, or in any other form pres- 
cribed, the testament or the donation mortis causa cannot be made in any 
other form. Testaments of foreigners are valid as regards form if they 
have been received in accordance with the law of the nationality of the 
testator by the diplomatic or consular agents of his State. This rule 
applies also to donations mortis causa. 

Art 4. The national law of the deceased or of the disponent is that of 
the country to which he belongs at the moment of his decease. Never- 
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tbeless, the capacity of the disponent is also Bubject to the law of the 
country to which he belongs at the moment when he makes the dis- 
position. 

Art 5. Incapacity to make a disposition of property to the advantage 
of certain persons, either absolute or limited, is regulated by the national 
law of the disponent 

Art 6. The capacity of successors, whether legatees or donees, is 
governed by their national law. 

Art 7. Acceptance of a succession, with the benrficium invtntarii, and 
renunciation of a succession are governed by the law of the country 
wherein the succession has arisen. 

Art. 8. Immovables descending to the heir, and those disposed of by 
will or gift, are subject to the law of the country of their situation, in so 
far as concerns the formalities and the conditions of publicity which that 
law requires for the transfer, the creation, or the consolidation of rights 
over real property so as to bind third parties. 

Art 9. Agreements relative to partition are, as such, subject to the 
general law which regulates agreements. Deeds of partition {octet de 
portage), as far as regards form, are regulated by the law of the place 
wherein they take place, subject, however, to the conditions or formal- 
ities prescribed in case of those not sui juris (incapable*) by their national 
law. 

Art. 10. Property passing to the heir is not to be acquired by the State 
on whose territory it happens to be, unless there be no person entitled 
thereto under the national law of the deceased. 

Art 11. Notwithstanding the preceding articles, the tribunals of each 
country are not bound to follow foreign law in cases where its application 
would result in causing prejudice either to the public law of the country 
or to its laws concerning succession by substitution, or concerning trusts, 
the power of acquiring property granted to institutions of public utility, 
liberty and equality of individuals, freedom of inheritance, incapacity on 
account of unworthiness of successors or legatees, the unity of marriage, 
or the rights of illegitimate children. 

Art. 12. The authorities of the State within whose territory the succes- 
sion has arisen, in conjunction with the diplomatic or consular agents of 
the State to which the deceased belongs, will take steps to preserve the 
property to be inherited. 

Signed at the Hague, on July 13, 1894 ; the original to remain deposited 
in the archives of the Government of Holland, and an attested copy to be 
sent through the diplomatic service to each Government represented at 
the conference. 

For Germany ; Von Skckbndorf, Von Dirksen. 
For Austria-Hungary ; Haan, for Austria; Da Karismicf, for Hun- 
gary. 
For Belgium; Babon D'Anethan, Bbbckhan, Alfred Van den 

BULGKB. 
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For Denmark ; H. M atbbn. 

For Spain; A. dk Bagubr, B. Olivbr y Ebtellbr. 

For France ; L. Lbgrand, Louis Renault. 

For Italy : A. db Gbrbaix db Sonnaz, A. Pibrantoni. 

For Luxemburg ; H. dk Villbrs. 

For Holland ; T. M. C. Asseb, Bbelakbts van Blokland, P. R. Fktth, 

E. N. Rahusen. 
For Portugal ; Comth db Tovab. 
For Roumania; P. T. Missir. 
For Russia; Martens; N. Schbmann. 
For Sweden ; I*. Annbrstbdt. 
For Norway ; F. Bkichmann. 
For Switzerland ; F. Meili, E. Roguin. 



THE MONROE DOCTRINE. 

Tho vicissitudes of dogma might form an interesting series of 
chapters on the history of international law. Of these chapters 
the one which dealt with the bewildering transformations of the 
Monroe Doctrine could not fail to be instructive. This at the 
time of its pronouncement comparatively harmless and- even 
necessary expression of opinion on the part of one American 
Government has been expanded by the efforts of a series of 
American Secretaries of State so as to be put forward as an 
excuse for claiming a veritable supremacy in the affairs of the 
whole Western hemisphere. There is a certain irony in the fact 
that it was tho British Government which suggested to President 
Monroe his cautiously-worded protest against any interference by 
the Holy Alliance to suppress the new Spanish American Repub- 
lics. No* it is against the British Government that a surprising 
transformation of this opinion is attempted to be enforced. 

When after Waterloo the Czar Alexander conceived the idea of 
restoring absolutist principles in Europe, and formed for that 
purpose his ill-omened Holy Alliance, the British Government, 
which had borne the brunt of the wars against Bonaparte, utterly 
declined to take part in the new propaganda of ' sound principles 
of government.' Several congresses of the Great Powers were, 
however, held, and the affairs of various European States were 
interfered with for the avo\v*ed purpose of restoring arbitrary 
rule. At the Congress of Verona, it was actually proposed that 
force of arms should bo resorted to in respect of the revolted 
colonies of Spain. Not content with protesting, the British 
Government suggested to the United States ambassador that the 
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British opposition should be supported by a United States pro- 
test. Adopting this suggestion, President Monroe issued his 
famous Message. 

The restrained language of the first edition of (he Monroe 
'Doctrine' gave little presage of its future fame. President 
Monroe declared, first, that America was no longer to bo looked 
upon as a field for European colonization ; and, secondly, that the 
Great Powers of Europe should not pursue the project then attri- 
buted to them of extending their political systems to America, or of 
endeavouring to control the political condition of the American 
colonies which had recently declared their independence. This was, 
on the face of it, nothing more than an American rei'crationof the 
protest already raised by the British Government against the 
absolutist propaganda of the Holy Alliance, and their intention, 
wholly or partially formed, to reduce to subjection the revolted 
Spanish colonies. 

Even in this much milder form it is essential to remember 
that the Monroe Doctrine has never been accepted, either by a 
congress of the Great Powers, or by any one of these Powers 
individually. It remains, what it always has been, a mere 
expression of a policy which the United States Government set 
itself to further. As the Prime Minister has pointed out, the 
doctrine is no part of the Law of Nations. What is President 
Cleveland's reply? An extraordinary attempt to show that it is 
a part of international law by a process of reasoning that seems 
hardly to invite refutation. The Monroe Doctrine, says the 
President, is based on the just rights and claims of the United 
States. Every just right and claim is a portion of international 
law. Therefore the Monroe Doctrine is a part of international 
law. The patent absurdity of this method of argument ie its best 
refutation. International law — that is, the custom of civilized 
States — is the standard by which national claims are judged, and 
decided whether they are right or not. Again, the * balance of 
power' appears to the United States President as a fit parallel 
to the unilateral expression of United States policy. A much 
closer one would bo the claim of Russia — never acknowledged by 
Europe — to the possession of Constantinople and the heritage of 
the Greek Emperor. 

It is, however, the development which the last fifteen years 
has imported into the Monroe Doctrine which seriously threatens 
the peace of the world. The first expression is to be found in 
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tho despatches of Secretary Blaine in 1882, claiming United 
States exclusive jurisdiction over the Panama Canal when com- 
pleted. The British Foreign Office presented a firm front to an 
aggression which disregarded the treaty rights of the British 
under the Clayton-Bulwer treaty of 1850, as well as the treaty 
rights of France under its compact with the Columbian Govern- 
ment. Last year we had ' America for tho Americans ' put for- 
ward as an excuse for repudiating joint British control over the 
Nicaragua Canal, and tho Monroe Doctrine was carried further. 
Now, the Monroe Doctrine, under the manipulation of Secretary 
Olney, is expanded into a claim that the United States can insist 
on any European Power which has a territorial dispute with 
any American State submitting the same to arbitration. Last of 
all, President Cleveland's astounding Message invokes the Mon- 
roe Doctrine as upholding the position that the United States 
Government is to constitute itself, without the consent of the 
European Power, arbitrator, and to carry out its decrees by force 
of arms. It is impossible for the British Government to submit 
to such pretensions. — Law Journal (London). 



GENERAL NOTES. 

Appointments. — Mr. G. B. Baker, Q.C., of Sweets burgh, has 
been called to the Senate of Canada for the electoral division of 
Bedford. 

Judges' Titles.- Writing to the Pall Mall Gazette, l A Judge 1 
refers to tho Royal Warrant of August 7, 1884, which sets forth 
Her Majesty's * will and pleasure that County Court judges shall 
at all times be called, known, and addressed by the style and 
title of "judge" before their respective names.' He continues: 
1 A County Court judge is therefore no more " plain Mr." than is 
an admiral, a colonel, or an archdeacon; and if he puts up his 
name on his door in the Temple as " Mr." So-and-so, as you say 
that he should do, he not only disregards the Sovereign's gracious 
order, but runs the risk of mistakes as to his identity and of 
delay in getting his letters. The title "judge" has not yet 
become familiarized among us, but it is the only proper style of 

the holders of certain judiciaT offices As to the High Court 

judges, they can, at their option, use in social life either the 
time-honoured style of " Mr. Justice," or their title of knight- 
hood. Most of them adopt the former; but a County Court 
judge, unless he happens to have a higher title, is "Judge" So- 
and-so, and he has no option about it." 
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CURRENT TOPICS AND CASES. 
The proposal to reduce the rate of interest from six to 
four per cent, appears to be, at least, premature. It is 
said that the six per cent, rate was established when 
money was worth seven or eight per cent., and that the 
commercial rate has fallen considerably. This might be 
adduced as a reason for contending that the legal rate 
has been too low, rather than as a reason for asking that 
it should now be reduced. It must be remembered that 
the rate applies chiefly to forced loans, involuntary on the 
part of the creditor, and from which the debtor may at 
any moment relieve himself by paying the debt. The six 
per cent, represents the damage to the creditor from his 
debtor's default to pay him what is actually due to him, 
and which he is anxious to receive. If there be any 
truth in the oft-repeated remark about appeals for delay, 
the six per cent, rate has no terrors for sQme debtors, who 
not only submit to the 6ix per cent, rate, but are willing 
to incur heavy costs in addition. In point of fact, there 
are not many persons, even now, whose credit is so good 
that they can obtain money on their personal security at 
less than six per cent., and it seems to be contrary to 
public policy that, by a reduction of the legal rate, a pre- 
mium should be offered to dilatory debtors. 
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The case of North British Ins. Co. 8c Tourville was decided 
on questions of fact in the courts below, and did not pre- 
sent any feature calling for report. The Court of Appeal 
at Montreal (Mr. Justice Hall dissenting) confirmed the 
judgment of the Superior Court. Both these decisions, 
resting entirely upon the appreciation of the evidence, 
have been reversed by the Supreme Court. In his care- 
ful examination and analysis of the evidence, Mr. Justice 
Taschereau certainly makes a strong case of fraud against 
the insured. But the case is interesting chiefly owing 
to the observations which the learned judge thought 
proper to make in view of the fact that the Supreme 
Court was reversing the judgments of the two provincial 
courts on questions of fact. A good deal of misconcep- 
tion has existed on this subject, and we therefore give 
place in the present issue to the text of the opinion. 



At a meeting held recently in London, England, at 
which a number of prominent commercial firms were 
represented, the absence of a general bankruptcy law in 
Canada was considered, and a resolution was adopted for 
submission to the Canadian Government, setting forth 
that in the opinion of the meeting the fact that no legis- 
lation exists applicable to all the provinces of the Domi- 
nion of Canada providing for the realization, adminis- 
tration and distribution of insolvent estates, tends to 
seriously restrict trade between the Dominion of Canada 
and Great Britain, and that the confidence of British 
traders to export goods to the Dominion would be in- 
creased if there existed Dominion legislation as to insol- 
vent estates providing for (1) a pro rata distribution of 
the proceeds amongst all creditors, (2) the avoidance of 
preferential payments and voluntary settlements, (S) the 
filing of adequate accounts by the debtor showing his 
assets and liabilities, and explaining the deficiency 
shown by such accounts, (4) the punishment of traders 
who trade recklessly, fraudulently, and with a know- 
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ledge of insolvency. It was ordered that the resolution 
be communicated to the Canadian government. 



The decease of Mr. A. H. Lann is deserving of notice, 
not merely because one of the senior members of the pro- 
fession in Montreal is thereby removed, but because Mr. 
Lunn, during his lifetime, offered a bright example of 
advocacy governed and directed by high principle, and 
by a lofty conception of what was due to his chosen pro- 
fession. So modest and unassuming was he, even in his 
professional relations, that when, at one time, he was 
elected bdtonnier of the Montreal bar by the voice of his 
eonfreres, he refused to accept the office, believing that 
others had stronger claims to the position. Mr. Lunn 
was appointed a Q.C. by the provincial government. He 
was a brother-in-law of the late Mr. Justice Cros6, of the 
Court of Appeal, and an uncle of Mr. Selkirk Cross, Q.C. 
He was admitted to the bar in February, 1854, and had 
reached the age of 62 when he succumbed, after a long 
illness, to an attack of heart disease. Mr. Lunn was a 
partner formerly of the late Mr. Justice Cross, and of Mr. 
Justice Davidson, now a Justice of the Superior Court. 
For many years before hi6 death he practised law as the 
senior member of the well-known firm of Lunn & Cramp. 



SUPREME COURT OF CANADA. 

9 Dec. 1895. 
North British Insurance Company & Tourville et al. 

Reversal of judgment on questions of fact ( Vide Ante, p. 9.) 

Taschbrbau, J. : — 

By this action, instituted in March, 1884, the respondents, as assignees 
of one Evariste Duval, claim from the company appellant the sum of 
$5,000, being the amount of an insurance policy issued on the 7th Sep- 
tember, 1883, by the appellant to the said Duval, concurrently with other 
policies in various other companies, amounting altogether to $17,000, on 
a quantity of lumber then piled in a yard on the river Nicolet, which 
lumber was but two weeks afterwards destroyed by fire. 

The appellants pleaded in answer : — 

1. That the policy was obtained by the false and fraudulent represent- 
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ations of Duval that the lumber insured was worth $30,000, whereas at 
no time during the existence of the policy was it worth half that sum. 

2. That Duval in the application materially exaggerated the quantity 
and value of the lumber mentioned therein, and thereby obtained from 
the appellants and other companies, represented by the same agent, sim- 
ultaneous insurances to the amount of $17,000 over and above $12,000 
prior insurance — thus making $29,000 of insurance in all ; whereas the 
lumber thus insured was worth not more than $11,500, the whole con- 
trary to one of the conditions of the policy, which was to be null in such 
an event 

3. That the insurance was forfeited in accordance with a clause in the 
policy, because Duval falsely and fraudulently exaggerated the amount 
of the loss in his claim, by putting it at $36,515.08, whereas it did not 
exceed $11,500. 

After a protracted and voluminous euquete the Superior Court gave 
judgment for the amount claimed. This judgment was confirmed by 
the majority of the Court of Queen's Bench ; Hall, J., in a dissenting 
opinion, holding that though the charge of fraud had not been made out, 
yet the lumber destroyed was proved to have been worth not more than 
$15,482. 

The company now appeals from that judgment 

The controversy here, as in the courts below, bears exclusively on 
questions of fact 

We are of opinion that the appellants have fully made out their case. 

It is in order, before reviewing succinctly the salient parts of the evi- 
dence adduced on both sides, to consider a proposition of law strenuously 
relied upon by the respondents. Conceding, on this argument at least, 
that if the appellants' contentions as to over-valuation and over- insur- 
ance by Duval prevail, a clear case of fraud has been made out against 
him, they pressed upon us the incontrovertible maxim that fraud is not 
to be presumed, odiosa el inhonesta non sunt in lege prsctumenda, and argued 
therefrom that as the appellants' proof of over-valuation rests entirely on 
presumptions and inferences of facts, their defence must fail. The res- 
pondents would thus seem to contend, indirectly at least, that the courts 
cannot find fraud, unless it be directly proved. But, for obvious reasons, 
this proposition is untenable. 

There would be very little protection against fraud if such was the 
law. Those who intend to defraud do all in their power to conceal their 
intent Their acts could not defraud if they were not clothed with the 
garb of honesty. A maxim of the criminal law based on the same prin- 
ciple is that the guilt of the accused is never to be presumed. But that 
does not mean that a criminal shall not be convicted if he has not taken 
a witness for his crime. 

It is, likewise, as a general rule, only by presumptions and circum- 
stantial or inferential evidence that dishonesty can be proved. 

As Coquille said a long time ago : 

u Selon lea regies de droit, la fraude ne peut etre prouvee que par con- 
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" jectures, paroeque oeux qui veulent frauder travaillent de tout leur pou- 
" voir pour la couvrir." Or, as says Dumoulin: "Elle ne serait pas 
* fraude si elle n'£tait occulte. Ce sont done les circonstances qu'il faut 
" principalement consid6rer, fraus consistit in tircumstantiis." 

It is useless to insist further on this point 

Another legal proposition put forward by the respondents at the hear- 
ing is just as untenable. They argued that, even if Duval's fraud has 
been established, they nevertheless are entitled to recover against the 
company, because, as they contend, they cannot be held answerable for 
his fraud. This is a startling proposition, "*hey as assignees would 
have a right of action, though their assignor had none. They would 
have been subrogated to a claim vitiated by fraud, but would yet claim 
the right to pocket the benefit of that fraud. What a protection to frauds 
on the insurance companies would such a doctrine carry if it were to 
prevail. 

I will now briefly review the facts of the case. 

They, in limine, are of a nature to throw discredit on the respondents' 
claim. Duval, when he took this insurance in his own name, did so, he 
has to admit, in direct violation of a contract he had with the respond- 
ents) by which he had covenanted that all insurances on this lumber 
would be taken in their name, as security for their advances. And he 
not only concealed this from the agent, but concealed it also from 
the respondents till after the fire. Nay, more, during two days after the 
fire that one of the respondents was down at Nicolet discussing with him 
the loss and the claim against the insurance companies, he, Duval, never 
said a word of these additional insurances he had so taken on the 7th of 
September. It is only later, and then not from him at all, but from the 
companies, that the respondents heard of these new insurances. 

Now this mppremo veri, though perhaps not alone directly affecting 
the result here, as it may be that Duval was not bound to disclose it, yet 
cannot but, at the very outset of the case, under the circumstances, tell 
unfavourably against him. And it may be doubtful that if he had re- 
vealed the fact that he was so acting in fraud of an express agreement 
with his creditors, the agent would have taken the risk at alL 

Another feature of the case which, at its inception, cannot but strike 
one's attention, is the enormous addition made by Duval to the insurance 
previously carried by the respondents on this lumber. The latter, though 
they had over $25,000 at stake, and usually kept this lumber pretty fully 
covered, had insured for $12,000 only, and Duval was aware of it He, 
however, on the 1st of September, not only doubles that amount, but 
takes additional insurances to the amount of $17,000, thus, behind the 
respondents' back, increasing the insurance from $12,000 to $29,000. The 
reason he gave to the agent for this large increase was the accumulation 
of sawn lumber in his yard, caused by the Whitehall Company not 
taking delivery as agreed. Now, it was then not over two working weeks 
since this Whitehall Company had ceased their shipments. And so, it 
would have been in that short space of time, if we believe him, that the 
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insurable value of the lumber in this yard would have increased from 
$12,000 to $29,000. The thing is incredible on its face. But we have, 
moreover, direct evidence by Kelly, the agent of this Whitehall Company, 
from a statement he personally prepared for his principals three days 
only before the fire, that the whole quantity of sawn lumber in the yard 
sold to them, but not yet delivered, amounted to only 545,000 feet, of the 
value of $5,523.75. So that Duval's additional insurance for $17,000 was 
over three times more than the value of the lumber upon which he then, 
himself, justified it. 

The controversy, I ought to have remarked before, turns principally on 
the amount of lumber that the logs must have produced during the sea- 
son of 1883, the respondents contending that the fire destroyed 3,820,348 
feet, as sworn by Duval in his proof of loss, whilst the appellants say that 
there cannot have been in the yard then more than 1,621,162 feet As to 
the value of the lumber and the quantity of logs that came down to the 
mill, there is no dispute. 

The plan resorted to by Duval and the respondents, to establish the 
quantity of lumber burned is this : to take, in the first place, the amount 
of sawn lumber carried over from the season of 1882 as per inventory of 
December of that year, viz. : 844,828 feet ; the number of logs made in the 
winter of 1882-83, and a few scattering logs picked up or bought from 
others, then deduct from the total the lumber sold before the fire, the 
lumber saved from the fire, and that produced from the logs unsawn at 
the time of the fire, and the difference should, as they contend, represent 
the quantity burned, which, by that method, they would make out to 
have been 3,820,348 feet, of the value of $36,515.68. 

The respondents' case rests, it is rightly remarked by the Court of Ap- 
peal, almost entirely on one Marchand's oral evidence, Duval's culler, 
and on four specifications (pages 58, 59, 60, 61) professing to be four orig- 
inal reports made by him to Duval of the logs cut in the shanties in the 
months of December, January, February and March of the winter in 
question. He says those are the original statements made each month 
by Albert Duval, brother and clerk of his employer, from his (Marchand's) 
dictation and reading from his culler's book, which he brought down 
from the shanties ; that after A . Duval had completed the statement, it 
was again checked over to insure correctness; that he (Marchand) then 
signed the statement, and went back to the shanties for another month's 
operations. It is a singular fact that a copy of these so-called specifica- 
tions was never sent to the respondents, though Duval, by his contract 
with them, had bound himself to do so. The respondents never saw 
them till after the fire. And one cannot but be struck with the similar- 
ity in their appearance, as exhibited to us in manuscript, the paper, the 
writing, the ruling, which is by hand, and consists of double lines of red 
and blue pencillings, which would lead one who had to do with docu- 
mentary evidence to say at once that they were all prepared at the same 
time. They profess to contain an inventory of the different kinds of logs, 
their length) and contents in board measure. But Marchand's original 
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culler's book, from which all these figures were read out, has disappeared. 
And that disappearance has taken place only after the insurance com- 
panies' contestation of this claim. 

Now, Marchand's statements, it is amply proved by the best possible 
evidence that an insurance company can almost ever bring in such a 
case, cannot be accurate, and no credence can be attached to his testi- 
mony. According to his calculations, the cut of logs produced on an 
average during that season :— 

Pine !* 159 feet per log. 

Spruce..... 87 " " 

Hemlock 121 " 

Bass 132 " 

Ash 109 '• 

His logs, however, were of the same quality and size as those cut by 
George Ball and McCaffrey, two respectable mill owners cm the same 
river. Yet, for the same year, Ball's pine logs gave only 70 feet, and Mc- 
Caffrey's 89, whilst Duval claims 159 feet for his. In spruce, McCaffrey's 
Iqgs only produced 53} feet, Ball's logs produced 57, whilst, according to 
Duval's theories, his produced 87 feet 

In hemlock McCaffrey and Ball got 90 feet per log, whilst Duval claims 
that he got 121. In bass, Ball got 80 feet per log, but Duval claims to 
have had 132. In ash, Ball got 80 feet per log, but Duval claims he got 
109 feet On an average, upon the whole of the operations Ball & Mc- 
Caffrey got 78 feet per Jog, but he (Duval) claims to have got 116. So 
that according to Marchand, if his statements were correct, Duval would 
have got out of the same quantity, quality and kind of logs over 2,000,000 
feet' more than his neighbours in the same business on the same river in 
the same year, and made over $20,000 more than they did. Or, to put it 
in another form, if Duval and Marchand are to be believed, they got out 
of 59,000 logs as many feet in quantity and as much in dollars as any 
other mill owner on the same river got the same year, or ever got any 
year before or after the fire out of 90,000 logs of the same kind and size. 
Or, Duval would have made, according to the calculations of one Welch, 
an expert examined in the case, a profit, in 1883, of 57} per cent And 
yet his neighbours were doing a flourishing business, and he was a bank- 
rapt 

If a comparison is made with the result of 1882, the year preceding the 
fire, taking Duval's own figures, his 59,000 logs gave him in 1883, 2,300 
000 feet more than the same number would have given him in 1882 
And the average, upon the whole of his operations, would be 110 feet per 
log for the year of the fire, though only 78 feet for the preceding year 
An explanation of how he could, in 1883, get 38 feet more per log than 
his neighbours, whilst in 1882 he got only the same number as they did, 
has not been attempted. Why, is plain. 
Logs have not such a power of expansion. 

If we apply the same test to the years succeeding the fire, as far as 
proved in the case, the result is the same, over 2,000,000 feet more for the 
same number of logs in 1883. 
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Every such test that can be applied reveals the extraordinary coinci- 
dence that the over-valuation by Duval is over two million feet This 
harmony in the results tells heavily against the respondents. Duval 
would have us believe that his 59,000 logs of 1883 were all of 11 inches 
and over. But that is incredible. It is in evidence that of the whole 
cut of 1885 for the same mill, from the same limits, one-third, and of the 
whole cut of* 1887, more than one-half, were under eleven inches- Mc- 
Caffrey's and Ball's logs for 1883 also comprised a large number under 
eleven inches. 

It is, moreover, in evidence that instead of the logs of 1883 being cut on 
the eleven inch limit, and being unusually large as Duval and March and 
swear, the foreman who cut the logs and the men who handled them, 
were ordered to cut them of nine inches and over, and that they did cut 
them that size, and even down to eight inches. 

And the evidence is all one way by the men who made and handled 
and saw the logs, that they were logs of the same size and description as 
were made in all other years on the same river from 1882 to 1887 inclu- 
sive, for that mill, and for all the other mills on the Nicolet ; all the wit- 
nesses say they were the ordinary logs of the River Nicolet. Not a single 
reason has been given, or attempted to be given, to explain why in 1883 
alone a different kind and size of logs should have, been made, or their 
production so enormously increased, and a result attained so much larger 
than that of every other year and every other mill on the same river. 

Tourville himself, one of the respondents, has to admit that it is the 
same description of lumber that is sawn from year to year in the local- 
ity. 

There is another piece of evidence, the result of which also carries 
great weight against the respondents. In fact, in every form in which 
an outside check can possibly be availed of by the appellants, as well 
remarked by Mr. Justice Hall in the Court of Appeal, the case presents 
the clearest evidence of uniform and systematic exaggeration of such an 
extent, and under such circumstances as to be al>solutely incompatible 
with good faith. 

It is in evidence that all the lumber sawn at the mill up to the 14th of 
August was piled and loaded under contract at 40 cents per 1000 feet, for 
which l>uval paid $605.04. 

Now §605.64 at 40 cents per thousand feet gives 1,514,100 feet, or say 
in round numbers 1,600,000, as the total output up to the 14th of August, 
two weeks before the application for insurance, and five weeks before the 
fire. Now, as he claims that the fire destroyed 3,820,348 feet, and that 
he sold 2,232,279 feet before the fire, all sawn during that season except 
844,828 feet, it follows he claims that he sawed 5,207,790 feet before the 
fire. And if 1,600,000 feet only were sawn up to the 14th of August, it 
follows he sawed the balance of 3,600,000 in the five weeks from the 14th 
August to the 21st of September, whilst it took him eight weeks after the 
fire from the 21st of September to the 17th of November, running under 
pressure, to saw 1,427,351 feet, in that same mill, after it had been put in 
a better condition. 
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Or, to put it in another way, his mill during 30 days would have cut 
120,000 feet a day. And yet the respondents have to admit in their 
factum that from 35,000 to 10,000 a day was the utmost that it could ever 
give. And here again this evidence establishes at over 2,000,000 feet 
Duval's over- valuation. 

The same result is attained by a comparison of the cost of sawing. 
Taking DavaPs own figures again t he would have been able to saw 2,000, 
000 more feet before the fire for the same wages that it would have cost 
him after the fire, when the mill had been repaired. Why, could not, of 
course, be explained. 

Then, by asserting as he does that be sawed 5,207,000 feet before the 
fire, he claims that he sawed before the fire for $1.50 per 1000 feet, the 
same lumber that cost him $2.50 p?r 1000 feet after the fire in a better 
mill. 

Again, it cost him in wages to run that mill 48 days after the fire $3, 
555.51 or $74 a day, against $7,862.84 for a pretended 144 days before 
the fire, or $54 per day. At the same rate of $74 per day he must have 
run only 106 days before the fire, and, at 30,000 feet per day, cut only 
3,180,000 feet before the fire, and not 5,207,000 as claimed. 

The respondents attempted to support their estimates by proving the 
capacity of the mill and the number of days it was in operation during 
that season. But far from succeeding in doing so, their evidence on this 
point turns out to be more favourable to the appellants' contentions than 
to theirs. 

According to one Chabot's evidence, upon which they mainly rely, on 
tliis part of their case, the mill would have cut 75,000 logs. Now Duval 
himself cannot claim more than 59,000 ; the boomage account is there to 
check him. So that Chabot evidently proves too much ; his exagger- 
ations appear from his own figures. Moreover, according to his own 
estimates, the cut gave in 1883 only SO feet per log, whilst Duval claims 
116. So that on the controversy as to the average output, the respond- 
ents' principal witness entirely supports the appellants' contentions. 
That which makes against the point of him who swears may be believed, 
although that which makes for it is disbelieved. 

The respondents' evidence as to the number of piles in the yard is also' 
unreliable. Assuming the number claimed by Duval to be proved, we 
still are without satisfactory evidence of the quantity contained in each 
pile. We have on this point nothing but opinions of a vague and un- 
reliable nature, proved withal to be untenable by the various tests to 
which I have alluded. The same may be said of the evidence as to the 
number of logs sawn after the fire. 

As to the evidence of the two Duvals, the remarks that 1 made as to 
Marchand's evidence fully apply. 

Their figures are based on Marchand's statements. And they, like 
him, swear to what is conclusively proved to have been physical impos- 
sibilities. The number of witnesses who swear to such things cannot 
have any weight Non numcrantur, *rd ponderanlur. 
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Such are the principal features of the evidence hi the case. 

If, as has been well remarked (Wills' Circumstantial Evidence, p. 32) 
the force aud effect of circumstantial evidence depend upon its incom- 
patibility with, and incapability of, explanation or eolation upon any 
other supposition than that of the truth of the fact which it is adduced to 
prove, the appellants' case is as clearly made out as a case of this nature 
can ever possibly be. 

The facts of evidence they rely upon are unmistakeably proved. Their 
absolute incompatibility with the respondents' theories is also patent. 
There is no room for any other solution, if these facts are true, but that 
Duval grossly and wilfully exaggerated the quantity of his lumber both 
on the 1st of September on his application for insurance, and in bis state- 
ment of loss after the fire. (J. Bentham, rationale of judicial evidence, 
vol. 7, p. 76). It is an utter impossibility that the calculations resulting 
from the respondents' own evidence could be correct, and that Duval had 
the quantity of lumber he claims to have had. And upon the correct- 
ness of these calculations, there is no room for controversy. The logic of 
figures is irrefutable. 

Such a number of cogent circumstances, so closely connected with each 
other, each separately tending to the same mathematical result and 
rationally consistent with but one solution, circumstances which it is 
impossible to conceive to have been fraudulently or designedly brought 
together, and as to which there is no room whatever for the hypotheses 
of confederacy or error, irresistibly lead to the conviction that the fact of 
over-valuation by Duval, to which they all unequivocally point, is 
true. The united force of so many coincidences carries of itself, the con- 
clusion to which its various elements converge. Such an' array of facts 
and figures cannot possibly mislead. It amounts to demonstration, 
carrying with it absolute certitude, which no oral evidence can weaken. 

The disappearance, unsatisfactorily explained, of the culler's pass 
books, and of all the papers which might have thrown any light upon 
the controverted facts, is a feature of the case that I should have alluded 
to previously. The rule omnia prsuumuntur contra ipoliatorem is one based 
on common sense and reason. If these papers had supported the claim, 
they would have been scrupulously taken care of, and their non- 
production justifies us, in law, to come to the conclusion that they would, 
if forthcoming, be adverse to the respondents' contentions. Mill-owners, 
it is proved by Rutherford, Welch and Ward, always preserve these 
books. And when was it that they disappeared ? Only when a contest- 
ation by the insurance companies was dreaded. They were in existence 
when an arbitration about this same, fire mentioned in the record took 
place, but were not produced before the arbitrators, though called for. 
The ignorance or loose business habits of Duval are invoked as an excuse 
for their non-production, but " il ne faut pas prendre l'ignorance pour 
l'innocence, ni la rusticile* ou la rudesse pour la vertu." 

The appellants have made out the clear case that is required to justify 
us, nay to oblige us, on an appeal, even upon questions of fact, not to 
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adopt the conclusions of the courts below. If the case had been tried by 
a jury, a verdict for the respondents would undoubtedly have teen set 
aside, as being against the weight of evidence, and a new trial ordered. 
But, as we are here judges of the facts of the case as the courts below 
were, our judgment must be to dismiss the action. 

Further, there are abundant reasons why this case should not be held 
to fall under the general rule that, upon such an appeal against the con- 
current findings of two courts, we should not interfere. 

First — It was not tried by a jury. Secondly — The Judge who deter- 
mined it in first instance did not hear the witnesses, but gave his judg- 
ment upon written depositions. 3rdly. The Court of Appeal expressed 
great doubts in adopting the findings of the judge of first instance. 4thly. 
The judgment of the Court of Appeal was not unanimous, Mr. Justice 
Hall finding it proved that Duval had over-insured for more than one- 
half the quantity and value of the lumber. 5thly. By the conside'rants of 
the judgment of the Superior Court, it does not appear that the non- 
production by the respondents of the written documents bearing on the 
controversy was taken into consideration. 6thly. The Court of Appeal 
appears to have given weight to a piece of evidence of undoubted illegal- 
ity, the award upon a certain arbitration about this fire, to which the 
appellants were not parties. 

On all these grounds the case is distinguishable from Gray v. Tumbull 
(L. R. 2 H. L. Sc. App. 57) ; North German v. Elder (14 Moo. P. C. C 241) ; 
Alien v. The Quebec Warehouse Co (12 App. Cas. 101); Council of Brisbane 
v. Martin (App. Cas. 94, 243) ; and that class of decisions to which we 
have ourselves given effect in this court in various instances (inter alia 
Arpin v. Tlie Queen, (14 Can. S. C. R. 736); City of Montreal v. Lemoine 
(23 Can. S. C. R. 390; Schiversenski v. Wineberg (19 Can. S. C. R. 243), and 
from which we do not intend here to deviate. 

The case falls under the exceptions foreseen in all the decisions wherein 
the general rule was followed, and the following have their full applica- 
tion. Indeed they enlarge the duties of a Court of Appeal further than is 
required to justify, if necessary, the allowance of this appeal. 

The Judicial Committee is not bound by the decision of the court 
below upon a question of evidence, although in general it will follow it; 
Canepa v. Larivos (2 Kn. 276). 

The parties are entitled to have the decision of the Court of Appeal on 
questions of fact as on questions of law, and the court cannot excuse 
itself from the task of weighing conflicting evidence and drawing its own 
inferences and conclusions, though it should always bear in mind that it 
has not heard nor seen the witnesses, for which due allowance should be 
made. 

As a rule a court of appeal will be disinclined to interfere, when the 
judge hearing the witnesses has come to his decision upon the credibility 
of witnesses as evidenced by their demeanor, but otherwise in cases 
where it depends upon the drawing of inferences from the facts in evi- 
dence' The Glannibanta (1 P. D. 283). And in Bigsby v. Dickinson 
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(3 Ch. Div. 24) it was held that: "Although the Court of Appeal, when 
called on to review the conclusion of a judge of first instance, after hear- 
ing witnesses viva voce, will give great weight to the consideration that 
the demeanor and manner of the witnesses are material elements in 
judging of the credibility of the witnesses, yet, it will, in a proper case, 
act upon its own view of conflicting evidence. " Of course/ 1 said James, 
L. J., in that same case, " if we are to accept as final the decision of the 
court of first instance in every case where there is a conflict of evidence, 
our labors would be very much lightened, but, then, that would be doing 
away with the right of appeal in all cases of nuisance, for there never is 
one brought into court in which there is not contradictory evidence." 
And B ram well, L. J., said : " The legislature has contemplated and made 
provision for our reversing a judgment of a vice-chancellor when the 
burden of proof has been held by him not to have been sustained by the 
plaintiff, and where he has had the living witnesses and we have not. 
If we were to be deterred by such considerations as these which have 
been presented to us from reversing a decision from which we dissent, it 
would have been better to say, at once, that in such cases there shall be 
no appeal." 

And in Jones v. Hough (5 Exch. Div. 122), Bramwell, L.J., said : ''First, 
I desire to say a word as to our jurisdiction. If, upon the materials 
before the learned judge, he has, in giving judgment, come to an errone- 
ous conclusion upon certain questions of fact, and we see that the conclu- 
sions are erroneous, we must come to a different conclusion and act upon 
the conclusion that we come to, and not accept his finding. I have not 
the slightest doubt such is our power and duty. A great difference exists 
between a finding by the judge and a finding by the jury. Where the 
jury find the facts, the court cannot be substituted for them, because the 
parties have agreed that the facts shall ba decided by a jury ; but where 
the judge finds the facts, there the Court of Appeal has the same juris- 
diction that he has, and can find the facts whichever way they like. I 
have no doubt, therefore, that it is our jurisdiction, our power and our 
duty ; and if, upon these materials, judgment ought to be given in any 
particular way different from that in which Lindley, J., has given it, we 
ought to give that judgment' 1 

The cases of Shortnew v. Stewart (L. K. 3P.C. 478), and Symington v. 
Symington (L. R. H. L. 2 Sc. A pp.), though they have but a limited ap- 
plication, yet may be referred to on the point. 

Also, what our present Chief Justice said on the subject in Phoenix v. 
Magee (18 Can. S. C. K. 61). and the case of Russell v. Lefrancoi* (8 Can. 
S. C. R. 335), where this court reversed the concurrent findings of the two 
courts below upon a question of fact, and the Privy Council refused leave 
to appeal. True it is, then, the credibility of any of the witnesses was not 
directly questioned ; but here, even upon that point, we are in the same 
position as the two courts below were, their conclusions having been ex- 
clusively reached, as ours have to be, tipon the mere reading of written 
depositions. 
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In Alhin$ v. McKelcan (A pp. Gas. 1895-25, 310) the Privy Council; and in 
the Queen v. Chesley (16 Can. S. C. K. 306), this court also reversed on a 
question of fact. 

We are here, according to the express terms of the statute, to give the 
judgment which, in our opinion, the Court of Appeal should have given. 
And that court should have exercised their power to reverse the decision 
of the Superior Court. The law would he absurd, indeed, if, on the one 
hand, it gave an appeal on questions of fact, whilst, on the other hand, 
such an appeal could never he allowed. It is on the assumption that 
there may ha error in the judgment, although two courts have concurred 
therein, that the right of appeal is given in such a case, even on questions 
of fact 

" The judges of the appellate court are as capable in tuch a case, says 
Lord Kingsdown, in Bland v. Ross (14 Moo. P. C C. 236), " and indeed 
are presumed to be more capable) of forming an opinion for themselves 
as to the proof of facts and as to the inferences to be drawn from them." 

In Chand v. Meyers ( 19 Gr. 358), Strong, V. C, now Chief Justice of this 
Court, said upon this point :— 

" I concede that when there is a balance of evidence causing the deter- 
mination of a question of fact to be dependent altogether on the credit to 
be given to particular witnesses, it is almost impossible for the court on 
such an appeal as this, to overrule the decision of the master in whose 
presence the witnesses have been examined. But if there is, as I find 
here, a balance of direct testimony, and the circumstances point strongly 
to one conclusion, and against the other, I know no reason why the 
court may not review the evidence, and reverse the master's finding." 

And the learned judge reversed the master's finding, discrediting a 
witness, upon whose evidence the master had determined the case. 

And in Morrison v. Robinson (19 Gr. 480), the same learned judge held 
that the rule that where the decision of a question of fact depends 
altogether upon the credit to be given to the direct testimony of conflict- 
ing witnesses, the Court, as a rule, will adopt the finding of the master, 
who has had the advantage of hearing the witnesses, applies only where 
the evidence being directly contradictory, there are no circumstances 
pointing to the probability of one statement rather than of the other. 
We do not fail to take into consideration, I need hardly say, that the 
fact of the two provincial courts having come to the same conclusion 
enhances the gravity of our duty, and imposes upon us the strict obli- 
gation not to allow the appeal without being thoroughly convinced, more 
than might perhaps be required under other circumstances, that there is 
error in the judgment But at the same time, we would unquestionably 
be forgetful of our duties, if we did not form an independent opinion of 
the evidence, and give the benefit of it to the appellants, if they are 
entitled to it. Over insurance must be put a stop to, as much as it is in 
the power of the courts to do it Therein lies one of the greatest sources 
of fraud in connection with the insurance business. If the assured is not 
in part a co-assurer with the company, that is to say, if the parties to the 
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contract have not a common interest in the preservation of the property 
insured, one of the most efficient safeguards against frand and crime is 
removed. Any such contract where the assured might expect to make a 
profit by the destruction of the property insured is, in law, tainted with 
immorality. And to require from a company, when called upon to pay 
a loss, over which hangs any suspicion, a stronger proof than the appel- 
lants have made in this case, to defeat a fraudulent claim, would be vir- 
tually to leave the assurer at the mercy of the assured, a result which 
obviously, in the public interest, even more than in the companies' 
interest, should by all possible means be averted. Interest reipublicm ne 
maleficia remaneant impunita. 

Appeal allowed ; action dismissed ; costs in the three courts against 
respondents. 

Dunlop, Lyman <k Macplierson, for appellants. 
Trenholme, Q.C, and Lafleur, counsel for appellants. 
BHque, Q.C., and Geoffrion, Q.C., for respondents. 



LORD RUSSELL ON LEGAL EDUCATION. 

The authority of the Lord Chief Justice will probably be suffi- 
cient to convince the public that the need for a reform of the 
system of education under which students for the Bar or the 
examinations of the Incorporated Law Society are trained is both 
undeniable and urgent, but it is improbable that a perusal of the 
report of his address will persuade lawyers either that his attack 
on the present system is justifiable or that the promised advan- 
tages of his own scheme are likely to bo realized. The staple 
matter of the attack is to be found in a comparison between the 
practice of this country and that in vogue abroad. In France, in 
Germany, and, above all, in the United States they have schools 
of law attached to the Universities. Such schools we have also, 
although Lord Russell overlooked the fact, attached to the uni- 
versities of England and Scotland ; but preparation at them is not 
a necessary qualification for admission to the legal profession. 
As a consequence it follows, if we rightly understand the address, 
that our text books are not read, and the judgments of our judges 
are not cited abroad, and also that our legislation has assumed or 
preserved an unmethodical and unsystematic character. If the 
argument is good for anything, it must be implied that the text- 
books of the countries mentioned are cited, and the judgments of 
their judges are quoted, in foreign States, and that this, in some 
way, is a national advantage ; and, further, that their legislation 
has the unquestionable merit of being more methodical and soien- 
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tific than our own. How ill-verified in fact this implication is it 
is hardly necessary to say; but, if it were as true as it is erron- 
eous, it would not prove that when a legal university is set up in 
London there will be any change for the better. Why our legis- 
lation is as bad as it is a late Attorney-General should know ab 
well as anyone, but assuredly legal education has little to do with 
the matter. Popular Legislatures cannot produce well-drawn 
measures, and no extension to amateur lawyers of the privilege 
of listening to lectures is likely to create a demand on the part of 
the public for anything better than the patchwork of our annual 
statutes. It would be as unreasonable to complain that English 
grammars are not studied abroad as to lament the lack of interest 
in our text-books or in the volumes of our law reports in any 
country where the rule of the common law does not prevail ; but 
it is needless to consider whether the institution of the ' Inns of 
Court School of Law ' would add to the circulation of our legal 
literature, because that ia a matter which concerns only the 
owners of the copyrights. By all means, as Lord Nottingham 
said in the Duke of Norfolk's case, ' let us resolve cases here, so 
that they may stand with the judgment of men when debated 
abroad ' ; but that end will not be secured by the exportation of 
text-books. It may well be that the institution of a body of 
writers and lecturers who would busy thorn solves with the study 
and teaching of the more philosophical parts of the law, would 
tend to remove professional prejudices and to introduce greater 
variety and adaptability into methods of argument, and so enable 
us to conform more nearly to Lord Nottingham's rule. We may 
be confident that these advantages are to be gained from the 
influence of such a class of non practising lawyers, not only by 
reason of Lord Busseirs assurance, but also because of the actual 
experience gained from examples of the professors and lecturers 
of the existing universities. 

It was a strange omission to disregard the law schools of 
Oxford, Cambridge, and University College, but it was surely 
stranger still to leave unnoticed tho works of Sir Henry Maine, 
of Messrs. Maitland, Dicey, Mutrhead, Moyle, Westlako, and 
Hall, and of Sir William Anson and Sir Frederick Pollock, when 
dealing with writers on legal subjects in English. If the works 
of these authors are not cited abroad, what hope can there be for 
the professors of the new institution ? * 

The comparison made by Lord Russell with the education of 
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the medical profession was not fortunately chosen. To reach 
high- water mark as a physician it may be necessary, as he states, 
to master several sciences ; but is the same level to be obtained 
at the Bar without the cultivation of many capacities ? A law- 
yer's art has not, perhaps, shown the distinct step towards pro- 
ficiency which all arts relying on the natural sciences have made 
with the unparalleled advances of these sciences, but success in it 
is not obtained by chanco.or withont careful equipment. The 
system of legal education in vogue is much misunderstood by the 
public as well as by the evening newspapers, which have drawn 
from the Lord Chief Justice's address the inference tliat barristers 
and solicitors are an ignorant class of persons from whom the 
law has exactod no sufficient guarantee of qualification. It is 
not, however, ill-adapted for its purpose. The Final Exami- 
nation of the Incorporated Law Society is said to be more search- 
ing than the Bar Examination ; and it reasonably might be so, 
since it marks, as a rule, the end of a solicitor's reading, while 
the examination of a student for the Bar is now usually taken 
before his reading in chambers begins. For nearly every serious 
aspirant to forensic honours the real training ground is the 
chambers of a barrister in full work. lie goes there to see how 
the work is done, just as a medical student goes to the operating 
theatre. He can profit but little by his attendance unless he has 
first mastered the elementary text-books of the principal divisions 
of law ; but ho may, in ordinary cases, have read all the law in 
'the library, and have heard all the lectures delivered at a Ger- 
man university, without learning how to pick the points out of 
a brief or to discover the requisitions which he ought to frame 
upon an abstract of title. The fashion of our day is, as it was 
the fashion of that of Dr. Johnson, to believe that everything 
can be taught in lectures ; and it is as true now as then that a 
clever man will learn all or noarly all that can be so taught from 
a book in half the time the lectures occupy, and will prefer to do 
so. This is the reason why lectures do not succeed in drawing 
large audiences of students ; and having regard to it, to compel 
the attendance of men who are able to pass fair tests without the 
lecturer's aid would be grossly unfair. — Law Journal (London.) 
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CURRENT TOPICS AND CASES. 

By 59 Vict. ch. 44, passed at Quebec last session, art. 
499 of the Code of Procedure has been amended so as to 
permit the Superior Court in the district of Montreal to 
sit in review in two or more divisions at the same time, 
in separate apartments, on any juridical day. This 
amendment became necessary, in order to prevent the 
roll from being overcharged with cases. The Superior 
Court is also authorized to sit in review at Quebec in 
two divisions. The following paragraph has been added 
after the first clause of art. 500, as contained in art. 5909 
of the Eevised Statutes : — " The court sitting in review, 
however, on motion, of which notice has been given to 
the adverse party, accompanied by an affidavit establish- 
ing that the inscription in review of any cause was made 
with the view of unjustly obtaining delay, may order 
that, after the expiry of the above delays, it shall be 
heard, before its turn, on any day or days specially fixed 
for that purpose." 

By 59 Vict. ch. 46, it is enacted that " whereas, by 

reason of the coming into force of the Revised Statutes 

. and the repeal of section 23 of chapter 78 of the Consoli- 
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dated Statutes for Lower Canada, doubts have arisen as 
to the powers of prothonotaries of the Superior Court, 
clerks of the Circuit Court and their deputies, to judi- 
cially close inventories, and whereas it is expedient to 
remove such doubts; — inventories judicially closed by 
prothonotaries of the Superior Court, clerks of the Cir- 
cuit Court or their deputies, since the coming into force 
of the Revised Statutes, are declared to have been validly 
closed, and power is conferred on the said officers, for the 
future, to judicially close inventories, in cases in which 
such formality is required, as if the said section 28 of 
chapter 78 of the Consolidated Statutes for Lower Canada 
were still in force." The Act does not affect pending 
cases in so far as costs are concerned. 



In the notice of the late Lord Blackburn, in the present 
issue, reference is made to the fact that the announce- 
ment of his first appointment to the bench caused a 
growl of discontent, as he was hardly known to the pro- 
fession as a practising lawyer. Yet he was afterwards 
held in great esteem as a judge. An analogous case 
occurred in this province. The late Mr. Justice Ramsay 
was hardly known at all as a practitioner, and had very 
little to do until the Crown business in Montreal was 
assigned to him. Yet when, in 1878, he was raised to 
the bench of the Appeal Court, by the learning and 
acumen of his judgments he immediately took a high 
place, and added greatly to the reputation of that court. 
There could be no such thing as slurring over the diffi- 
culties of a case while he was a member of the court, as 
he insisted on the fullest examination, and the more diffi- 
cult the case the greater the attraction it had for him, 
and the more careful the investigation it received. Like 
Lord Blackburn, Mr. Justice Ramsay w as not a Queen's 
Counsel when appointed to the bench, though he had 
conducted the Crown business in Montreal with great 
zeal and ability for several years. Another instance 



THE LEGAL NEWS. 85 

which might be mentioned is that of the late Mr. Justice 
Sanborn. We remember well the dissatisfaction expressed 
at his appointment to the Court of Appeal, but this soon 
disappeared, and Mr. Justice Sanborn ere long had earned 
an enviable reputation which he maintained up to the 
time of his decease. 



The great evil of endless appeals and rehearings in 
criminal cases, which seem to be a matter of course in 
some portions of the United States, has. been vigorously 
exposed by Mr. Justice Parker in charging a Federal 
Grand Jury in Arkansas. This judge, who, it is said, 
has himself sentenced over one hundred and fifty per- 
sons to death, asserted that the number of those who 
have been murdered in the United States in the last five 
years is six times larger than the Continental army at the 
close of the Revolution, and that the number of the mur- 
dered last year is greater than the standing army at the 
outbreak of the civil war. In the absence of precise 
figures, we do not know how far this may be an exag- 
geration, but the judge went on to say that the issue 
before the country was whether or not life was to be 
adequately protected. He thought the people should 
demand of the courts that they discountenance intrigue 
and hair-splitting distinctions in favor of criminals. The 
appellate court, he added, existed mainly to stab the 
trial judge in the back and enable the criminal to go 
free. In the same journal in which this synopsis of 
Judge Parker's address appeared, we read of the execu- 
tion of a murderer who was found guilty so long ago as 
July 18, 1894, and sentenced to be executed Aug. 21, 
1894. The day the execution actually occurred was the 
fifth day fixed for it. Such cases, if not common, are 
certainly not unprecedented. 
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SUPREME COUBT OF CANADA. 

Ottawa, 9th Doc, 1895. 
Quebec.] 

Kerr v. Atlantic & North- West By. Co. 

Prescription — Action for damages~Injury to property — Continuance 
of damage — Art. 2261 0. C. — Railway Company — Construction 
of road — Wrongful act of contractor — Liability for. 

K. brought an action against a railway company for damages 
by reason of a right of way (which he claimed) having been closed 
up by the building of a portion of the road through the city of 
Montreal, and claimed that he suffered an annual loss of $450 by 
being deprived of the right of way. The company pleaded, inter 
alia, that the action, not having been brought within two years 
from the time the alleged wrong was committed, was prescribed 
by Art. 2261, C. C, and also, that the injury was done by the 
contractor for building the road, and they were not liable 
therefor. 

Held, affirming the decision of the Court of Queen's Bench, 
that the injury complained of having been committed by one act, 
the oonsequences of which might have been foreseen and claimed 
for at the time, the fact that the damage continued did not pre- 
vent the prescription running against K., and his action was 
barred by Art. 2261, C. C. 

Held, also, that the company were not liable for the wrongful 
act of the contractor in borrowing earth for embankments from 
a place, and in a manner, not authorized by his contract, and so 
committing the injury complained of. 

Appeal dismissed with costs. 

Taylor for the appellant. 

Abbott, Q.O., for the respondents. 



9 December, 1895. 
Quebec.] 

La Compagnib pour l'Eclairage au Gaz de St. Hyaointhk v. 
La Compagnie Dbs Pouvoirs Htdrauliques de St. Hya- 
cinths. 

Construction of statute— By-law — Exclusive right granted 6y— 
Statute confirming — Extension of privilege— -45 Vic. c. 79, s. 5 
(P. &)— 0. 8. C. c. 65. 
In 1881 a municipal by-law of St. Hyacinthe granted to a com- 
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pany incorporated under a general act of Quebec the exclusive 
privilege for twenty-five years of manufacturing and selling gas 
in said city, and in 1882 said company obtained a special act of 
incorporation (45 Vic. c. 79), sec. 5 of which provided that " all 
the powers and privileges conferred upon the said company as or- 
ganized under the said general act, either by the terms of the act 
itself or by resolution, by-law or agreement of the eaid city of 
St. Hyacinthe, are hereby re-affirmed and confirmed to the com- 
pany as incorporated under the present act, including their right 
to break up, etc., the streets . . . and in addition it shall be 
lawful for the company, in substitution for gas or in connection 
therewith, or in addition thereto, to manufacture, use and sell 
electric, galvanic or other artificial light . . . with the 
same privilege, and subject to the same liabilities as are applic- 
able to the manufacture, use and disposal of illuminating gas 
under the provisions of this act." 

Held, affirming the decision of the Court of Queen's Bench, 
that the above section did not give the company the exclusive 
right for twenty-five years to manufacture and sell electric light ; 
that it was a private act, notwithstanding it contained a clause 
declaring it to be a public act, and the city was not a party, nor 
in any way assented to it ; that in construing it the court would 
treat it as a contract between the promoters and the legislature, 
and apply the maxim, verba fortius accipiuntur contra prof erentem f 
especially where exorbitant powers are conferred ; that the right 
to make and sell electric light " with the same privileges " as was 
applicable to gas, did not confer such monopoly, but gave a new 
privilege as to electricity, entirely unconnected with the former 
purposes of the company ; and that the word " privilege " there 
used could be referred to the right to break up streets, and did 
not necessarily mean the exclusive privilege claimed. 

Appeal dismissed with costs. 

Geoffrion, Q. G. t for the appellants. 

Lafleur and Blanchet, for the respondent. 

9 December, 1895. 
Ontario.] 

Dominion Grange Mutual Insurance Co. v. Bradt. 
Insurance against fire — Mutual Insurance company — Contract- -Ter- 
mination — Notice — Statutory conditions — R. S. 0. (1887) c. 167 
— Waiver — Estoppel. 
B. applied to a mutual company for insurance on his property 
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for four yean, giving an undertaking to pay the amounts re- 
quired from time to time, and a four months' note for the first 
premium. He received a receipt beginning as follows: "Re- 
ceived from B. an undertaking for the sum of $46.50, being the 
premium for an insurance to the extent of $1500 on the property 
described in his application of this date," and then providing 
that the company could cancel the contract at any time within 
fifty days by notice mailed to the applicant, and that non- 
receipt of a policy within the fifty days, with or without notice, 
should be absolute evidence of rejection of the application. No 
notice of rejection was sent to B. and no policy was issued within 
the said time, which expired on March 4th, 1891. On April 17th 
B. received a letter from the manager, asking him to remit 
funds to pay his note maturing on May 1st. He did so, and his 
letter or remittance crossed another from the manager, mailed at 
Owen Sound, April 20th, stating the rejection of his application, 
and returning the undertaking and note. On April 24th the in- 
sured property was destroyed by fire. B. notified the manager 
by telegraph, and on April 29th the latter wrote returning the 
money remitted by B., who afterwards sent it again to the man- 
ager, and it was again returned. B. then brought an action, 
which was dismissed at the hearing, and a new trial ordered by 
the Divisional Court and affirmed by the Court of Appeal. 

Held, affirming the decision of the Court of Appeal (Barnes v. 
Dominion Grange Insurance Company, 22 Ont. App. R. 68, and of 
the Divisional Court, 25 O. R. 100), Gwynne, J., dissenting, that 
there was a valid contract by the company with B. for insurance 
for four years; that the statutory conditions in The Ontario In- 
surance Act (R. S. O. 1887, c. 167) governed such contract, 
though not in the form. of a policy ; that if the provision as to 
non-receipt of the policy within fifty days was a variation of the 
statutory conditions, it was ineffectual for non-compliance with 
condition 115 requiring variations to be written in a different 
coloured ink from the rest of the document, and if it had been so 
printed, the condition was unreasonable ; and that such provision, 
though the non-receipt might operate as a notice, was inconsist- 
ent with condition 19, which provides that notice shall not oper- 
ate until seven days after its receipt. 

Held, also, that there was some evidence for the jury that the 
company, by demanding and receiving payment of the note, had 
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waived the right to cancel the contract, and were estopped from 
denying that B. was insured. 

Appeal dismissed with costs. 

Aylesworth, Q. C, for the appellant 

Cameron for the respondent. 



9 December, 1895. 
Ontario.] 

Canada Atlantic Bail way v. Hurdman. 

Railway company — Loan of cars — Seasonable care — Breach of duty 
— Negligence — Risk voluntarily incurred — " Volenti nonfit in- 
juria"—" Kicking " care on switch. 

A lumber company had railway sidings laid in their yard for 
convenience in shipping lumber over the line of railway with 
which the switches connected, and followed the practice of point- 
ing out to the railway company the loaded cars to be removed, 
the railway company thereupon Bending their locomotive and 
crew to the respective sidings in the lumber yard, and bringing 
away the oars to be despatched from their depot as directed by 
the bills of lading. 

Held, affirming the decision of the Court of Appeal for Ontario 
(22 Ont. App. E. 292), and of the Queen's Bench Divisional 
Court (25 0. R 209), that in the absence of any special agree- 
ment to such effect, the railway company's servants while so en- 
gaged were not the employees of the lumber company, and that 
the railway company remained liable for the conduct of the per- 
sons in charge of the locomotive used in the moving of the oars. 
That where the lumber company's employees remained in a oar 
lawfully pursuing their occupation there, the persons in charge 
of the locomotive owed them the dnty of using the utmost skill 
and care in moving the car with them in it, so as to avoid all 
risk of injury to them. Heaven v. Pender (L. R, 11 Q. B. 503) 
followed. 

In the trial of an action for damages in consequence of an em- 
ployee of the lumber company being killed in a loaded car which 
was being shunted, the jury had found that " the deceased volun- 
tarily accepted the risks of shunting/ 1 and that the death of the 
deceased was caused by defendant's negligence in the shunting, 
in giving the car too strong a push. 

Held, that the verdict meant only that deceased had voluntarily 
incurred the risks attending the shunting of the cars in a careful 
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and skilful manner, and that the maxim, "volenti nonfit injuria,*' 
had no application. Smith v. Baker (1891, A. C. 325) applied. 

Appeal dismissed with costs. 

Chrysler, Q.C., and Nesbitt for appellants. 

McCarthy, Q.C, and Blanchet for respondent. 



CORPORAL PUNISHMENT OF CHILDREN 
The School Board for London has been of late engaged in a 
protracted and inconclusive discussion on the subject of regula- 
tions as to the corporal punishment of girls in its industrial 
schools ; but the matter may now be regarded as in the way to 
settlement owing to the intimation that the Home Office is 
not prepared to authorize this mode of correcting refractory 
girls, and to the decision of Mr. Denman at Westminster Police 
■Court upon a summons against Mrs. Hoot on, head-mistress of 
Cook's Ground School, in Chelsea, for caning a very refractory 
girl The magistrate said : " The case is of some importance, 
especially remembering the fact that the school attendance was 
compulsory. There is no doubt that the girl deserved punish- 
ment, and if she had been caned on the hand there would have 
been no objection. I am not prepared to say what the punish- 
ment should have been when she would not hold out her hand, 
but I am unable to say that it was a proper form of chastisement 
for a girl of thirteen to be flogged in the manner adopted. If it 
had been a boy it would have been a most proper procedure, for 
there was no undue violence or anything of the sort. I give the 
schoolmistress full credit for moderation and restraint of tem- 
per. She acted honestly and bona fide; but still in my opinion 
it was an error of judgment. There was no excessive cruelty, 
but till I am overruled by a higher tribunal I shall hold that 
' such a form of chastisement to a girl is not permitted by law. 
Under all the circumstances, though deciding that there was a 
- legal assault, I shall exercise the power I possess under the Sum- 
mary Jurisdiction Acts and shall not impose any punishment." 
The School Board authorities are believed to intend to apply for 
a special case. We assume that it will raise two points : 1. Whe- 
ther the rights of the teacher to inflict corporal punishment 
apply in the case of girls as in that of boys ; and 2. If a girl may 
bo whipped, where she may be whipped. There is authority in 
the " Paston Letters " for whipping even adult daughters, as it 
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was on at least one occasion resorted to by the wife of the emi- 
nent Mr. Justice Paston, no doubt on the strength of his learned 
opinion. — Law Journal (London). 



FREDERICK THE GREAT AND THE LAWYERS. 

There have been many efforts to reform t^e law, but very few 
to reform the lawyers, possibly because the connection between 
the two is often so slight. Frederick II, of Germany, the most 
heroic figure in history, and, according to Carlyle, the last of the 
kings, had his own notion of how to reform the law, and began 
by reforming those who administered it. To your " disgusted 
layman " nothing should be more entertaining or hopeful than 
Frederick the Great's disposal of the case of In re Arnold and 
wife, the Millers ; and indeed for the profession itself this cause 
ciUbre can point a moral or two ; or at the very least it 
can partially indicate the time spirit in which law reform should 
be conceived and executed. 

In 1770 Arnold, a young miller, and his frau Rosine, were joint 
tenants of a grist mill on Crab-run, a little provincial stream 
near Custrin. They held their property subject to a small annual 
rent due one of the local nobility, and by hard work and true 
German economy they were barely able to make ends meet. It 
so happened, however, that one of the land barons up the creek 
decided to build himself an ornamental fishpond, and to do so 
diverted part of the stream ; with the result that the Arnold 
mill ran short of water and the miller Was unable to pay his 
rent. Re-entry proceedings dragged on before the local judge 
for some years, Frau Arnold contesting every inch so bitterly 
that she had to be locked up once or twice for contempt of court, 
until finally she and her husband were ousted and the mill sold. 

Frau Rosine had good fighting blood in her, and she at once 
petitioned Unser Fritz to investigate her wrongs. Petition being 
of no avail, the Arnolds appealed the case to the Neumark Reg- 
ierung, which confirmed the decision of the lower court in every 
point. By this time four years had passed, and Rosine again 
petitioned the King for a military commission. This was 
referred to the Department of Justice, which investigated and 
dismissed it. Thereupon she petitioned the Grand Chancellor, 
temporarily sitting in Ciistrin, but he also turned her down. 
Finally Arnold's brother succeeded in interesting his colonel, 
Prince Leopold, one of the King's nephews, who eventually 
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enabled the Fran Rosine to get a new petition before the King, 
who thereupon appointed Col. Heueking, stationed in Pomme~- 
zig, to assist a local commission of judges and lawyers to mak* 
report on the facts of the case. The lawyers made one report 
the colonel another. Frederiok immediately forwarded the 
colonel's "deutliches and ganz umsttindUches" report, as he en. 
dorsed it, to his Supreme Board of Justice at Berlin, with a cabinet 
order that justice be done these Arnolds. 

A now commission of lawyers straightway sat upon the case. 
They delayed reporting for some weeks until Frederick, after 
another petition from the redoubtable Bosine, issued another royal 
order demanding that the Arnold matter come to an end. Where- 
upon the learned commission at once handed down its decision : 
lower court correct on the law Justice clearly done ; as to the facts 
a mistake is discovered, thirty odd dollars still due the Arnolds ; 
otherwise everything all right, Col. Heueking to .the contrary 
notwithstanding. 

By this time Frederick's patience was about exhausted, but 
not quite. He ordered one more appeal — to the highest court in 
the kingdom this time — and demanded that the chancellor drop 
all other business and pass upon this case immediately. The 
judges worked on the papers — a small cart-load of them — all 
night, and the next morning the court handed down its decision, 
in eight folios, completely affirming that of the other courts. 
When Frederick heard of this he at once issued a cabinet order 
for a copy of the judgment and the production of the papers, and 
although sick in bed, he again vfent over the case. Next morn- 
ing there was a royal order summoning the Grand Chancellor 
and his two associates before their King ; and what there took 
place is, perhaps, as claimed by Carlyle, the most interesting 
and inspiriting chapter in the whole history of law reform. 

The King, who was confined by gout, had his couoh placed in 
the middle of the room, and there, in a shovel hat, red dressing 
gown, black velvet breeches, with military boots that came 
above his knees, he received the Chancellor and his associate 
judges. No one else was allowed to be present except a steno- 
grapher who took a record of every word that was said, and 
afterwards incorporated it all in the King's famous protocol. 
The judges ranged themselves in front of their royal master, and 
like school boys up for a whipping, waited tremblingly for the 
fon to begin. Frederick, after a few awkward minutes, finally 
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threw down the copy of the judgment whioh he had heen per- 
using, and said to Friebel, the most pompous looking of the 
associate judges : 

" Come here I " whereupon that worthy advanced to within 
reach of the king's bony forefinger and underwent such an 
examination into his knowledge of equity and right and "natural 
fairness/' as he never afterward forgot 

"Here is a nobleman/' said the King, concluding his examin- 
ation, " who wishes to have a fish-pond ; to get water for it, he 
taps the stream that runs a poor peasant's mill, so that the miller 
can do no business except for about four weeks in tbe year, and of 
course cannot pay his rent. Now what do the provincial courts 
do, — they sell the mill so that the nobleman can get his rent. 
Bo you call this justice and fair dealing ? " 

" No, Sire," answered the portly Friedel. 

"And yet," continued Frederick, "the Berlin Tribunal n 

Here the Chancellor, piqued at the contemptuous indifference 
the King has so far shown him, steps forward and meekly cor- 
rects: "Not Berlin Tribunal, Your Majesty, but Kammer- 
gerioht's Tribunal." 

" Correct it I " says the King to his stenographer, and then 
turning to the Grand Chancellor, the highest legal dignitary of 
tbe kingdom, he says : — 

"And you, — go you, sir, about your business, instanter. Tour 
successor is appointed ; I am done with you." 

Whioh order the Chancellor obeyed with the utmost speed. 
The other judges were not so fortunate. He read them a mighty 
lecture on law and equity, all set forth in the Royal Protocol of 
December 11, 1779, and then clapped them in jail. Sentence was, 
dismissal from office, one year's confinement, and payment of 
compensation to the Arnolds for all losses and costs. The judges 
of the lower courts were then sent for, and likewise punished, — 
all except Cfistrin Begierungsrath Scheibler, who had dissented 
from the decision of his colleagues ; he went free ; was, in fact, 
promoted. v 

This attempt to reform law by example set all Europe talking. 
The Berliners took the side of the judges, thought Frederick had 
been too severe, and immediately upon his death the disgraced 
dignitaries were re-instated. But the King's protocol did its 
work. Catherine of .Russia promulgated it as a noteworthy 
example of royal supreme judicature; the French people went 
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wild over it ; both kings and peasant* found hope in it. And a 
noteworthy document it is ; well calculated to arouse Carlyle's 
enthusiasm for the strong and heroic ; and well deserving the 
special enthusiasm of all who have to do with law and lawyers. 
Surely these extracts from the famous document are not grown 
entirely archaic in these days of equal rights for none and special 
privileges for all. Heroic judges might commend these words 
to some of their suitors: — 

"The King's desire always is and was, that everybody, be 
they low or high, rich or poofr, get prompt justice ; and that, 
without regard of person or rank, no subject of his fail at any 
time of equal right and protection from his courts of law. 

" Wherefore with respect to this most unjust sentence against 
the miller Arnold of the Pommerzig Crabmill, pronounced in 
Neumark and confirmed here in Berlin, the King will establish 
a never-to-be-forgotten example; to the end that all courts of 
justice in all the King's provinces may take warning thereby, 
and not commit the like glaring unjust acts. For let them bear 
in mind that even a beggar is no less than His Majesty a human 

being, and one to whom due justice must be meted out And 

whenever the law courts do not carry out justice in a straight- 
forward manner, without fear Or favor, but put aside* natural 
fairness, then let them look out for Seiner Koniglichen Ma jest at. 
For a court of law doing injustice is more dangerous and per- 
nicious than a band of thieves; against these one can protect 
himself; but against rogues who make use of the cloak of justice 
to accomplish their evil passions, against such no man can guard 
himself. These are worse than the greatest knaves the world 

contains, and deserve double punishment Courts which fail 

to deal in equity and justice and natural fairness henceforth can 
see from the example I have made in this case, that they will be 
visited with swift and rigorous punishment. 

"Of which all Colleges of Justice in all His Majesty's provinces 
are particularly to take notice." 

And they did take notice, and do to this day 0. F. Her&hey 

in " The Green Bag." 

THE LATE MR. JUSTICE BLACKBURN. 
The death of Lord Blackburn took place on the 8th January. 
He was born in 1813, and educated at Eton, whence he proceeded 
to Trinity College, Cambridge, where he graduated in 1835 as 



THE LEGAL NEWS. 45 

eighth wrangler, and was called to the Bar at the Inner Temple 
in 1838. Mr. Blackburn established a reputation for legal learn- 
ing by the publication, in 1845, of his well-known book on 
" Sales/ 1 which held its own as the leading text-book on the 
subject until the appearance, a quarter of a century later, of the 
late Mr. Benjamin's treatise. Like several of the present occu- 
pants of the Bench, and the Chancellor to whom he subsequently 
owed his appointment, Mr. Blackburn spent several years of his 
life in law reporting. In conjunction with Mr. T. F. Ellis, he 
was engaged in the preparation of " Ellis and Blackburn's Re- 
ports." The series was carried on for eight volumes, and was 
followed by the single volume of Ellis, Blackburn, and Ellis, pub- 
lished in 1858. On the promotion of Erie to the Chief Justice- 
ship of the Common Pleas in 1859. Lord Campbell appointed his 
fellow-countryman to a puisne* judgeship in the Queen's Bench. 
It is related that Lord Campbell consulted Blackburn as to whom 
he should appoint. Blackburn mentioned several names, where- 
upon the Chancellor replied, '* 1 do not think, Mr. Blackburn, 
that any of these gentlemen would make so good a judge as 
yourself." Mr. Blackburn was practically unknown to the public 
and his appointment was disapproved of by the profession. In 
Lord Campbell's life an extract is given from his diary of July 3, 
185y, in which he says : " I have already got into great disgrace 
by disposing of my judicial patronage on the principle detur dig" 
niori.'' He goes on to say that Lord Lyndhurst and others had 
gallantly defended him in the House of Lords. Objection was 
taken that the new judge was not a Q. C. But in the short de- 
bate in the House of Lords it was pointed out that neither Willes 
nor Lord Tenterden had ever worn a silk gown, and the Lord 
Chancellor said: " I knew nothing of Mr. Blackburn except what 
I knew from having seen him practise in the Court over which I 
presided. I have no private intimacy, and I declare on my word 
of honour I don't know of what side he is in politics. But I 
have known him as a sound, good, and able lawyer — one of the 
ablest in Westminster Hall." The opinion of Lord Campbell 
was amply borne out by the subsequent career of the judge. 
During his occupancy, from 1859 to 1876, of a seat in the Queen's 
Bench, Blackburn, who had learnt more from reporting than 
others do from practice, proved himself to be a learned and capa- 
ble judge. His career is identified with several most important 
criminal and civil trials. In 1863 he presided over the trial at 
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the Central Criminal Court of Bnncher and others who had been 
engaged in extensive forgeries of Bank of England notes, and 
passed sentences of varying degrees of severity, from penal servi- 
tude for life to penal servitude for four years. In 1865 he sen- 
tenced to death Ferdinand Kohl, a German, who had been con- 
victed of the murder of a fellow-countryman, Fuhrkop, in the 
Plaistow marshes. At his own request the prisoner was tried by 
a mixed jury of foreigners and Englishmen. The most famous 
trial, however, in which he was engaged was the special commis- 
sion, of whioh the late Mr. Justice Mellor was also a member, 
sent to Manchester for the trial of the so-called " Manchester 
Martyrs." Allen, Larkin, Gould, Maguire, and Shore were 
charged with the attempted rescue of Colonel Kelly and Captain 
Deasey from the prison van, and with the murder of Sergeant 
James Brett on September 18, 1867. Twenty-six men in all 
were arraigned, but only five were convicted, and only three 
were hanged, Mr. Justice Blackburn pronouncing sentence. The 
learned judge had to decide in the Queen's Bench, early in 1868, 
whether an information by the Attorney-General or an indict- 
ment would lie against Governor Eyre on account of bis pro- 
ceedings in the suppression of a riot among the black popula- 
tion of the island of Jamaica. He held that 11 & 12 Wm. III. 
c. 12, and 42 Geo. III. c. 85, by the provisions of which a gover- 
nor of a colony, or other person in the public employment out 
of Great Britain, who has been guilty of any crime or misde- 
meanor' in the exercise of his office, may be prosecuted in the 
Court of King's Bench in England, were applicable, and that an 
indictment would lie. When the case came before the grand 
jury the learned judge reviewed all the circumstances, and pointed 
out the difficulties of the Governor's position, and in the result 
the bill was thrown out. Among the civil cases brought before 
him was an action by a Mr. Wason against various Parliamentary 
leaders, in whioh Mr. Justice Blackburn, in conjunction with 
Lord Chief Justice Cockburn and Mr. Justice Lush, decided that 
members of either House of Parliament are not liable for civil or 
criminal proceedings for statements made in Parliament. A 
question of privilege of a different character was also settled by 
the late judge in 1873 in the case of Dawkins v. Lord Bokeby. 
He held that the privilege which exists with respect to state- 
ments made before one of the ordinary tribunals of the land also 
extends to a Court of inquiry appointed by the commander-in- 
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chief to investigate a complaint made by an officer in the army, 
and that the privilege its effectual even though the statements 
are not made in good faith. After seventeen years' service in the 
Queen's Bench, Sir Colin Blackburn was, in October, 1876, cre- 
ated a Lord of Appeal in Ordinary under the Act of 1876, and on 
this occasion the approval of his appointment was general and 
emphatic. He took part in many important oases, both in the 
House of Lords and in the Privy Council, and seldom failed to 
make a valuable contribution to the judgments delivered. Among 
the most important decisions in which he shared were the many 
appeals in the liquidation of the City of Glasgow Bank. In the 
well-known case, Wilson v. Waddell, his was the principal judg- 
ment by which it was decidod that when mineral workings cause 
a subsidence and a consequent flow of rainfall into an adjacent 
mine, no damages can be recovered by the owner of the neigh- 
bouring mine. He also gave judgment in two ecclesiastical 
cases which made a great stir at the time. One was Julius v. 
The Bishop of Oxford, under the Clergy Discipline Act, which re- 
lated to the alleged ritual excesses of Mr. Carter of Clewer, and 
the other was Bnrighi v. Lord Penzance, when Lord Blackburn 
presided in the House of Lords. Bait on v. Angus, in which he 
also assisted, and which was heard in 1 88 1, is memorable, not 
only for the law laid down with respect to the right of lateral 
support for a building by adjacent land, but for the circumstance 
that it was the last occasion on wh ich the judges were asked by 
the House of Lords to deliver their opinions. Lord Blackburn 
retired in 1886, owing to the state of his health. — Law Journal. 



INNKEEPER'S LIEN 
The recent case of Bobins do Co. v. Gray, in the English Court 
of Appeal, brings up an interesting point A commercial trav- 
eller did not pay his hotel bill, and the proprietor set up a lien 
on certain artioles in his custody, although he had known all 
along that they were the property of the salesman's employer. 
The Court held that, as the innkeeper was bound to receive the 
articles, regardless of whose they were, he was entitled to his 
lien, notwithstanding his private knowledge of the ownership. 
Lord Esher*s opinion is refreshing. Whether agreeing with his 
conclusion or not, all will welcome so clear and straightforward 
a treatment of a subject which has often been handled vaguely 
and unsatisfactorily. 
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The statement in the opinion that the decision represents 
what has been the undisputed law for oenturies seems rather 
broad. The judges who decided Broadwood v. Granara, 24 Law 
J. Rep. Exch. 1 ; L. R. 10 Exch. 417, and ThrefaU v. Berwick, 44 
Law J. Rep. Q. B. 37 ; L. R. 7 Q. B. 711, for instance, apparently 
had a contrary principle in mind. And Wharton, in his book 
on innkeepers, p. 119, makes the unqualified assertion that the 
innkeeper has no lien on goods he knows are not the property of 
the guest. That this view has often been taken in America, too, 
is shown by such cases as Cook v. Kane, 13 Oreg. 482, and Coving- 
ton v. Newberger, 99 N.C. 523. However, the doctrine of the 
case under discussion seems clearly preferable. As the inn- 
keeper's lien is grounded, not on the credit he gives his guest on 
the faith of the good?, but on the extraordinary liability imposed 
on him by law, it seems only just that on all goods which he is 
bound to receive he should have his lien, whether or not he 
knows them to be the property of another than his guest. As 
to articles which he is not bound to receive, his state of know- 
ledge or ignorance may be material, but in the ordinary case, 
where he has no choice, it should not be the crucial test. — Har- 
vard Law Review. 



GENERAL NOTES. 
Mr. Justice Hawkins and the Oath. — At the Cambridge 
Assizes, Mr. Justice Hawkins commented strongly upon the 
absurdity of the oath administered to witnesses. Was there a 
juryman who understood this : * The evidence you shall give to 
the Court and jury, sworn between our Sovereign Lady the Queen 
and the prisoner at the bar/ &c. ? Counsel were engaged in 
asking a child of seven whether she understood it. He did not 
believe that one witness sworn that day could explain it, and his 
lordship was astonished that no one had suggested a simpler 
form than the complicated formula used in Courts. It was sur- 
prising that the Legislature had not turned its attention to the 
matter and devised a much simpler form. His lordship suggested 
that the words, * I swear to God that I will speak the truth, 1 
would be sufficient for all purposes, and would be understood even 
by little children. 
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CURRENT TOPICS AND CASES. 

The decision of Mr. Justice Lynch in Bouchard v. Gill 
has attracted considerable notice, and some of the com- 
ments elicited indicate an imperfect comprehension of 
the point determined. It may be useful, therefore, to 
place before our readers the exact words of the learned 
judge, which will be found on another page. Mr. Justice 
Lynch supports his decision by English authorities. 
The point is an interesting and delicate one, and it is 
therefore satisfactory to learn that the case will receive 
further examination by the Court of Appeal, as suggested 
by the learned judge who pronounced the decision of the 
court below. 



The Shortis case has been remarkable in several res- 
pects, but in none so peculiar as in the circumstances 
attending the commutation of the capital sentence, which 
are disclosed in the papers laid before Parliament. It 
would be hard to imagine a case less deserving of clem- 
ency if the prisoner was sane when he committed the 
crime of which he was convicted. The jury, after a very 
long and careful trial, decided that he was sane, and the 
learned judge who presided, in his confidential report, 
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says : U I believe he knew what he was doing, and he 
knew it was wrong ; " but he proceeds to qualify this to 
some extent by adding : " At the same time I am bound 
to say that the evidence of the convict's acts previous to 
the murder, points to the conclusion that he is not per- 
fectly sane ; but although I think he was not perfectly 
sane, at the same time 1 believe he was not so insane as 
not to know that the murder he was committing was 
wrong." The concluding words of the judge's report 
are: — "Taking into consideration the acts of Shortis 
previous to the murder, and especially his acts in Ireland, 
also the evidence of the medical men, and all the other 
circumstances, perhaps this is a case where the clemency 
of His Excellency the Governor General in Council 
might be exercised in sending Shortis to the penitentiary 
for life instead of having him executed." In view of 
this report it might be supposed that commutation 
would follow. The then Minister of Justice, however, 
on the 24th December, recommended that the sentence 
be carried out. Strange to say, the cabinet was equally 
divided on the question, which would imply considerable 
tenacity of opinion on either side. The result was that 
no advice could be tendered to His Excellency, and Lord 
Aberdeen, after consulting the Secretary of State for the 
Colonies, and being directed to decide according to his 
own judgment, granted a commutation of the sentence to 
imprisonment for life. It is difficult to see how His 
Excellency could possibly have decided otherwise under 
the extraordinary circumstances of the case ; but it is 
greatly to be regretted that in a case of this nature, in 
which no public question was involved, and the bulk of 
the evidence was enormous, the responsibility of setting 
aside the verdict of the jury should have been imposed 
on the Governor General. 



A person in Indiana was recently committed to gaol 
because he made masonic signs to the judge on the bench, 
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apparently for the purpose of assisting his brother, who 
was a litigant before the court. The judge, who is a 
mason, first requested the man to refrain from inter- 
ference, and afterwards ordered an officer to arrest 
the offender. If masonry shielded, or even tolerated, 
such conduct, it would merit general reprobation, but, as 
far as we have observed, the act of the judge has been 
commended by those who represent the order. It may 
be added to this curious incident that Judge Thompson, 
of St. Louis, states that at one time, while he was sitting 
on the bench, he observed signs made to him by mem- 
bers of the bar, of such uniform character that he believed 
them to be signs of some secret order. Judge Thompson 
is not a mason, and there is room for supposing that he 
was accidentally deceived, for masonic members of the 
bar might easily ascertain the fact whether he was a 
mason or not, before adopting such a perilous method of 
influencing the court, which, moreover, implied a rather 
low appreciation of the integrity of the judge, and, in the 
case of Judge Thompson, would not have the remotest 
probability of success. 



Sir Edward Olarke, in acknowledging a resolution 
which expressed regret that he wad not a member of the 
present government, stated that the offer was made to 
him in the kindest and most pressing manner that he 
should resume the office he held in the former Conser- 
vative Government (that of solicitor-general), but in the 
interval there had been changes with regard to the 
position and the income of that office which he thought 
to be injurious to the office itself and to the profession to 
which he belonged. The question of income did not 
weigh with him for a single moment. He never reck- 
oned what the difference in the income might be between 
the one arrangement and the other ; but he had made his 
way by work at the Bar, and he was a member of a great 
profession, and took great pride in the Position which he 
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had been allowed to hold in it. He was certain that the 
change that had been made in the arrangement with 
regard to the law officers under the Crown was a change 
which would produce a greater expenditure of public 
money without any increase of public efficiency, and 
would, at the same time, injuriously affect the position of 
the law officers with regard to their brethren at the Bar. 
Haying come to that conclusion, he said it was obviously 
his duty to make the only practical protest that he could 
make against what he thought a mischievous change, by 
refusing to accept office upon those terms. The change 
referred to is that which precludes the law officers of the 
Crown from taking private cases. (See Vol. 18, p. 191.) 



THE PRIVILEGE OF THE CONFESSIONAL. 

An interesting decision on the limits of the privilege of reli- 
gious advisers, under article of 275 of the Code of Procedure, 
was rendered by Mr. Justice Lynch, at Sweetsburg, on the 11th 
February, 1896, in the case of Louis Victor Bouchard v. The Rev. 
Marcil Gill. His Honour said : — Plaintiff alleges that he is a 
tinsmith in the Village of Gran by ; that Charles Bernier, a minor, 
was his apprentice ; that, some time before the termination of 
his engagement, and when the apprentice had become useful to 
him, defendant wrongfully and illegally induced the apprentice 
to leave his service ; that he has, in consequence, suffered a loss 
and damage of $117.50, for which defendant is responsible. 

Defendant denies plaintiff's allegations, and specially alleges 
that he is the Roman Catholic priest of the Parish of Gran by, 
and that young Bernier and his father are in his parish and 
under his spiritual control, and that, whatever took place between 
the boy- and him, was in his capacity as spiritual director, was in 
good faith, and is privileged. 

On the 15th January last, defendant was under examination as 
a witness for plaintiff, when the following took place : Question 
— " What do you mean in your second plea, l that the only 
counsel and advice which you gave to the said Bernier, about 
the month of September then past (1893), was in the confessional, 
as spiritual director, and under the seal of confidential secrecy, 
in good faith, and without malice ?' " Answer — " If I spoke to the 
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child about this matter, it was in the confessional." Question — 
" Did you counsel the said Charles Bernier, or did you advise 
him to leave the service of the plaintiff, either at the confessional 
or elsewhere ? " " The defendant objects to declare, or to reveal 
what may have been said at the confessional during the confes- 
sion, as being illegal and inadmissible." 

The privilege, thus invoked, is claimed under a portion of 
article 275 of the Code of Civil Procedure, which reads : " He 
(the witness) cannot be compelled to declare what has been 
revealed to him confidentially in his professional character as 
religious or legal adviser." This is new law, in the sense that it 
had not been previously expressed in an authoritative form, but 
was a matter of judicial precedent. In France the privilege 
existed, and still exists, in favor of the religious as well as the 
legal adviser — whereas in England it has always been restricted 
to the legal adviser. Our articlo is more general, and extends 
its application to "both, and is based upon the principles of both 
systems. It will be observed that it establishes no difference 
between the two classes of advisers, that it applies equally to all 
religious advisers, and that it is immaterial where the communica- 
tion takes place, provided it be with the advisor in his profes- 
sional character. Plaintiff contends that in this instance the 
privilege does not apply, inasmuch as the matter referred to in 
the question was not within the attributes of defendant in his 
religious character as the spiritual adviser of young Bernier. 

The general principle is so clearly laid down in ihe article, 
and its application so well understood and conceded, that no 
possible difficulty can arise on that head. The only matter for 
enquiry now is, — is such general principle applicable under the 
circumstances as disclosed by the question itself; and is de- 
fendant, in consequence, entitled to claim the privilege ? Under 
the old French jurisprudenea, priests were punished for acts 
done and things said by thom at the confessional, and their 
penitents were allowed to give evidence as to the things so said 
and done (Guyot vo. " Confosseur.") Now in France, by art. 
378 of the Penal Code, no person who, by his position or profes- 
sion, is the depository of secrets committed to him, can reveal 
such secrets, under penalty of imprisonment from one to six 
months, and of a fine of 100 to 500 francs; and this has been 
held to apply to the clergy and to attorneys. I have examined, 
with much interest, a very excellent treatise on this article by 
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Mr. Merteau, and I would refer sp*«ially to pages 48, 49, 56, 426 
and 432. Mr. Merteau inclines to the belief that now, in France, 
such porson to whom a projected crime or offence was revealed, 
wonld be as much bound to keep the same secret as he would be 
if, at the time, it had actually been committed; but he gives no 
authority to support this view. 

The only cases before our courts, in which a question at all 
approaching" the" one in issue here, arose, are the following: 
Ethier v. Homier, 18 L. C. J., p. 83, where the late Mr. Justice 
Torrance, relying largoly upon English authorities, compelled an 
attorney to answer the following question : — " Take communica- 
tion of exhibit ' C ' of the plaintiff, which was produced at 
enquite in this case, and say whether you wrote this letter at the 
request of the defendant." There is much analogy between that 
case and this one, so far as the principle involved is concerned ; 
for it must always be borne in mind that the law makes no distinc- 
tion between the clergyman and the attorney. And it would 
seem that if one cannot claim the privilege of refusing to answer, 
where he is alleged to be a party to the wrong done, the other is 
equally debarred from claiming it. In the Ethier case, the action 
was for damages for slander contained in a letter alleged to have 
been written, or caused to be written, by the defendant. Here 
the action is for damages resulting from a desertion of service, 
alleged to have been incited by the witness. In Ma&tf et al. v. 
Bobillard, which was a petition under the Quebec Electoral Act, 
10 R. L., p. 527, a witness under examination was asked : " Pen- 
" dant cette Election avant la votation, vous Stes-vous pr&ent& 
" pour vous confesser au R£ve>end Messire Jean-Baptiste Cham- 
" peau, prStre, cur6 de la ville de Berthier, et pour quelle raison 
" a-t-il refuel de vous confesser ? " This question was objected to, 
on the ground that what took place at the confessional could not 
be divulged by any of the parties ; and canon law was quoted 
in support of the objection. The late Mr. Justice Olivier main- 
tained the objection, holding, upon the authority of Taylor, that 
in England a client would not be allowed to repeat what had 
been said to him by his legal adviser; and that for similar 
reasons, the penitent could not divulge what was communicated 
to him by the priest. I can see no good reason to question the 
wisdom of the ruling in this case. The priest was clearly in 
the exercise of his own rights in refusing to hear the confession 
of an applicant ; and it would be most improper for a civil court 
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to permit an enquiry, from any source, to be made concerning 
the reasons of such refusal. 

In England, this privilege does not exist for clergymen ; but 
it has long been in force a9 regards attorneys ; and as our Itfw 
places the two classes in the same position, reference may, with 
advantage, be had to the English authorities on the subject. 
Taylor, in his work on evidence, devotes nearly an entire chapter 
to it; and special reference in this connection may be made to 
Nos. 911, 912, 913 and 930 (8th edition). In the last cited 
number he mentions several instances where the rule does not 
apply, and where the privilege does not exist, such as where the 
knowledge /ras acquired by the solicitor in a measure by his 
acting as a party to the transaction, and the more especially so, 
if this transaction was fraudulent — where it had no reference to 
professional employment, though disclosed while the relation of 
solicitor and client subsisted — and where the solicitor had assumed 
another character for the occasion. In such cases Taylor says : 
— "It is plain that the solicitor is not called upon to disclose 
matters which can be said to have been learned by communica- 
tion with his client, or on his client's behalf; matters which 
were so communicated to him in his capacity of solicitor, and 
matters which in that capacity alone he had come to know." 
The St. James Budget, of the 5 th July, 1884, has an article en titled 
" Professional Privilege," which was reproduced in Vol. 7 of the 
Legal News, page 319, in which reference is made to a judgment 
then recently delivered by the full court for Crown Cases 
Beserved, composed of ten judges, in the case of Hex v. Oox and 
Railton ; and in which it is stated that this judgment will form 
the leading authority upon the subject. That judgment is now 
reported in Vol. 14 of the Law Eeports, Q. B. Division, p. 153 ; 
and it is indeed most interesting, reviewing as it does, the whole 
prior English jurisprudence on the matter, and concluding with 
a pronouncement on this important subject, which cannot fail to 
have great weight. The general holding is well summarized by 
the reporter, as follows : — " All communications between a 
solicitor and his client are not privileged from disclosure, but 
only those passing between them in professional confidence and 
in the legitimate course of professional employment of the 
solicitor. Communications made to a solicitor by his client 
before the commission of a crime for the purpose of being guided 
or helped in the commission of it, are not privileged from dis- 
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closure." In that case the solicitor was compelled to declare all 
that had passed between him and his clients ; and the Court 
unanimously held that the lower Court was right in ordering the 
witness to tell all he knew. I commend counsel to make a 
careful study of this case, as to my mind the law therein laid 
down should have great weight in determining the disposition 
of this objection. I have no hesitation in saying that I have been 
convinced by it that my duty is to overrule the objection and 
order the witness to answer the question. Mr. Justice Stephen, 
in rendering judgment, said, among other things, "In order 
that the rule may apply there must be both professional con- 
fidence and professional employment ; but if the client has a 
criminal object in view in his communications with his solicitor, 
one of these elements must necessarily be absent. The client 
must either conspire with his solicitor or deceive him. If his 
criminal object is avowed, the client does not consult his adviser 
professionally, because it cannot be the solicitor's business to 
further any criminal object." Now, in this case, plaintiff alleges 
that defendant, the witness, induced his apprentice to abandon 
his service ; and, if he did, then by Art. 5620 of the Bevised 
Statutes of Quebec, he committed an offence for which he was 
liable to a penalty not exceeding 920. But plaintiff does not 
sue defendant for the penalty, but under Art. 1053 C. C, for the 
damages caused to him by defendant's offence. Defendant is a 
competent witness; but he refuses to say whether he advised 
the apprentice to leave the service of plaintiff, on the ground 
that whatever he may have said about the matter to the young 
man, was said at the confessional, and that he cannot be compelled 
to reveal that. In virtue of what law, in force in this Province, 
is a clergyman invested with the right and authority to determine 
when a civil contract should terminate ? And, if he has no such 
right and authority, then, in virtue of what law can he, as a 
witness, refuse to say whether he has advised or induced another 
to terminate such a contract of his own mere motion ? It surely 
cannot be under Art. 275 C. P., which is intended for the benefit 
of the client and of the churchman, in his professional relations 
with the attorney or the clergyman . Surely it cannot be said that 
a clergyman is acting in his professional capacity, as such, when 
he usurps functions which belong alone to the courts of justice 
of the country. A clergyman who violates the laws of the land, 
is equally answerable as is the humblest citizen ; and, when he 
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abdicates the precincts of his sacred duty, and becomes a parti- 
cipator in doing that which the civil law declares to be a wrong, 
he should be prepared to take the consequences. Any other 
course would be subversive of law and order, the maintenance of 
which must surely be desired by this educated and exalted class 
N of the community. 

The objection is over-ruled, and it is declared that the pri- 
vilege does not apply under the circumstances as disclosed by 
the question itself. 

On the 12th February, 1896, the witness ro-appeared ; and the 
judge's ruling being read to him, he persisted in his refusal to 
answer the question as to what he said at the confessional, oto 
the ground that he could not do so. Thereupon he was declared 
to be in contempt of court ; and it was ordered that he be impri- 
soned until he do answer — which order, it was understood, would 
not be executed until the witness was in a position to have the 
matter tested before a higher court. 

T- Amyraulty for plaintiff ; E. Racicot, for defendant. 

QUEEN'S BENCH DIVISION. 

London, 25 Jan. 1896. 

Gates (appellant) v. Higgins et al. (respondents). (31 L. J.) 

Cruelty to animals— ' Domestic animals 9 — Tame seagull — Cruelty 
to Animals Acts, 1849 (12 & 13 Vict. c. 92), s. 29 ; and 1854 
(17 db 18 Vict. c. 60), s. 3. 

Case stated by justices of Derbyshire. 

An information was laid by the appellant against the respon- 
dents for cruelly ill-treating and abusing a certain animal — to 

wit, a tame seagull. 

The seagull had been the property of one Annie Simpson, a 
photographer, for about three years, and was tame. . It was kept 
in a field adjoining her residence, and, one wing having been 
pinioned, was unable to fly, but it could get out of the field by 
going down a river which ran through it. It would go to its 
owner on being called, and would feed from her hand ; and its 
owner had used it, together with two other similar birds, in her 
business. 

The justices found that the respondent had been guilty of 
gross cruelty to the bird, but dismissed the information upon the 
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ground that in point of law the facta did not prove the bird to be 
a domestic animal within the meaning of 12 & 13 Vict., c. 92 and 
17 4 18 Vict, c. 60. 

The question for the Court was whether they were right. 

Section 29 of the Cruelty to Animals Act. 1849, .provides that 
' the word " animal " shall be taken to mean any horse, mare, 
gelding, bull, ox, cow, heifer, steer, calf, mule, ass, sheep, lamb, 
hog, pig, sow, goat, dog, cat, or any other domestic animal.' 

Section 3 of the Cruelty to Animals Act, 1854, provides that 
the word 'animal' shall mean any domestic animal whether of 
the kind or species particularly enumerated in the above section, 
or of any other kind or species whatever, and whether a quadruped 
or not. 

R. F. Colam, for the appellant, cited Colam v. Pagett, 53 Law 
J. Eep. M. C. 64; L. R. 12 Q. B.Div. 66, and Harper v. Marcks, 
63 Law J. Eep. M. C. 167 ; L. R. (1894) 2 Q. B. 319. 

The respondents did not appear. 

The Court (Williams, J., and Wright, J.) were of opinion 
that, as it did not appear that the use of the bird in the business 
of the photographer meant anything more than thatthe bird had 
been photographed, the facte did not show that the bird had been 
sufficiently tamed to serve some purpose for the use of man, and 
therefore it could not be held to be a domestic animal. 

Appeal dismissed. 



CROWN CASES RESERVED. 

London, 3 Feb.," 1896. 
Rbgina v. Riley. (31 L. J.) 

Before Lord Russell, L.C. J., Hawkins, J., Mathbw, J., 
Wills, J., and Williams, J. 

Criminal law — Causing money to be paid to any person by forged 
instrument — Forged telegram. 

Henry Riley was charged before Kennedy, J., at the Man- 
chester Assizes, on November 7, 1895, with causing money to be 
paid to a person by virtue of a certain forged instrument, to wit, 
a forced telegram — that is to say, a forged message purporting to 
have been delivered at a certain post office for transmission by 
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telegraph, and to have been transmitted by telegraph to a certain 
other post office, with intent to defraud. 

The defendant pleaded guilty to the charge. 

The telegram was sent out from the Manchester Head Post 
Office to a firm of bookmakers about 3. 15 p.m., on June 27. Upon 
its face the telegram appeared to be addressed by a third person 
to the firm of bookmakers, and to have been handed in at a 
branch office in Manchester at 2.40 p.m., and received at the head 
office at 2 . 5 1 p.m. The words of the body of the telegram were 
1 Three pounds, Lord of Dale.' Lord of the Dale was the name of 
a horse which ran in and won the Newcastle Handicap at 2.45 p.m. 
on that day, and the bookmakers accepted the telegram as a bet 
made by the third person on Lord of the Dale, and accounted 
to him for 9/. in respect thereof. The telegram was a forgery, 
and was not sent from the branch office, but was dispatched from 
the head office after the race had been run. 

In view of the requirement of section 38 of 24 & 25 Vict., c. 98, 
that the document forged, must be an instrument, the learned 
judge stated a case for the opinion of the Court. 

The questions for the opinion of the Court were whether the 
indictment could be supported, the only statement of the ' instru- 
ment ' therein being that it was a * telegram/ without any 
averment as to the contents to show that it constituted an instru- 
ment within the meaning of the section ; and whether, if the 
indictment could not be so supported, the conviction could, the 
prisoner having pleaded guilty, be upheld. 

The Court held that the word 'instrument' in section 38 of 
24 & 25 Vict, c. 98, was not confined to any definite class of 
legal documents, but was used in its ordinary meaning ; that a 
telegram was an instrument within the meaning of the section ; 
and that the indictment was good and the conviction must be 
upheld. 

Conviction affirmed. 



THE MUNROE DOCTRINE. 

Lord Salisbury has several times expressed his agreement with 
the Munroe Doctrine as first enunciated by President Munroe, 
in his Message of Dec. 2, 1823. It is only against the Cleveland 
extension of it that he energetically protests. It may, therefore, 
be of interest to quote the actual words of the Menage, which, 
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it will be seen, offer very slender support [for the modern pre- 
tensions based thereon : — 

u At the proposal of the Russian imperial government, made 
through the minister of the emperor residing here, full power 
and instructions have been transmitted to the minister of the 
United States at St. Petersburg to arrange, by amicable negoti- 
ation, the respective rights and interests of the two nations on 
the north west coast of this continent. A similar proposal has 
been made by his imperial majestj to the government of Great 
Britain, which has likewise been acceded to. The Government of 
the United States has been desirous, by this friendly proceeding, 
of manifesting the great value which they have invariably at- 
tached to the friendship of the emperor, and their solicitude to 
cultivate the best understanding with his government. In the 
discussions to which this interest has given rise, and in the 
arrangements by which they may terminate, the occasion has 
been judged proper for asserting, as a principle in which the 
rights and interests of the United States are involved, that the 
American continents, by the free and independent conditions 
which they have assumed and maintained, are henceforth not to 
be considered as subjects for colonization by any European 
power We owe it therefore to candor and the amicable rela- 
tions existing between the United States and those powero to 
declare that we should consider any attempt on their part to 
extend their system to any portion of this hemisphere as danger- 
ous to our peace and safety. With the existing colonies or de- 
pendencies of any European power We have not interfered, and 
shall not interfere. But with the Governments who have de- 
clared their independence and maintained it, and whose indepen- 
dence we have, on great consideration and on just principles, 
acknowledged, we could not view any interposition for the pur- 
pose of oppressing them, or controlling in any other manner 
their destiny, by any European power, in any other light than 
as the manifestation of an unfriendly disposition toward the 
United States." 

PENALTIES FOR DISTURBING VESTRY 

MEETINGS, 

It has been long doubted how far a municipal corporation can 

make bye-laws or regulations imposing penalties on strangers who 

disturb its meetings. Ordinarily the only remedy is to revoke 
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tne license by which the stranger is allowed to be present, and to 
order him to withdraw, and if necessary to remove him as a 
trespasser — a lengthy and undignified proceeding, ending in no 
appearance before a magistrate, unless the stranger passes beyond 
the stage of passive resistance. In the metropolis the vestries 
and district boards have power under the Metropolis Manage- 
ment Act, 1855 (18 & 19 Yict.,.c. 120), s. 202, to make bye-laws 
for the regulation of the business and proceedings at their meet- 
ings. In many, if not in most cases, these include one in the 
following form : * Any stranger misconducting himself or in any 
way interfering in or with or interrupting the business of the 
vestry shall be requested by the chairman to withdraw, and 
shall, if necessary, be removed.' But this bye-law is open' to 
the objection already indicated, that no penalty is provided for 
the interference or for resistance to the order to withdraw, and 
inasmuch as the recent increase of interest in London municipal 
politics has led to a large attendance of persons not always able 
to realise that they are not to take part in debate by assent, 
dissent, or speech, the necessity of spying and ejecting strangers 
has led to consideration as to more effectual modes of coping 
with turbulent constituents. The late Home Secretary, however, 
was induced to sanction a bye-law imposing a penalty on such 
strangers, which is, we believe, in the following form : * Any 
person, not being a vestryman, who shall be guilty of disorderly 
conduct, or shall interfere with or interrupt the business or pro- 
ceedings of the vestry, and who shall not withdraw when called 
upon by the chairman so to do, shall be liable on summary con- 
viction to a penalty not exceeding 40s.' And the present Home 
Secretary is, we understand, following on the lines of his pre- 
decessor with other cases. But it remains to be seen whether * 
the approval of the Home Secretary will satisfy the Courts of 
the validity of the bye-law, and how the magistrates will construe 
its somewhat elaborate provisions, which appear to be condi- 
tions precedent to a summary conviction of a disorderly and 
recalcitrant stranger. It is to be observed that section 279 of 
the Act of 1855 gives authority to vestry officials and constables 
to arrest persons, whose name and address is not known, offend- 
ing against bye-laws. — Law Journal (London). 
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GENERAL NOTES. 

A Lost Cheque. — In the City of London Court, before Mr. 
Commissioner Kerr, Anglin v. Williamson was heard. The 
plaintiff sought to recover the sum of 51. for goods supplied to 
defendant, and for change given him out of a cheque which was 
lost. The plaintiff sold some goods to the defendant on July 6 last, 
and he received by way of payment a cheque for 5/. The plaintiff 
gave the defendant the change out of the cheque, but, while go- 
ing to his bankers to pay in the cheque with others, he lost it in 
the street. He asked the defendant two days afterwards to stop 
payment of the cheque, and the defendant readily assented. A few 
days went by, and then the defendant found that he had stopped 
the wrong cheque. As the plaintiff had never received the pro- 
ceeds of the cheque, he now sued the defendant for the value of 
the goods supplied and the change handed him out of the cheque. 
The defendant's case was that the cheque had been given to the 
plaintiff, and that after he lost it someone went to the bank and 
cashed it. The defendant, therefore, said he could not be required 
to pay the cheque again, and that the plaintiff must put up with 
the loss, which had been brought about by his own act, unfort- 
unate as it was. The case had been adjourned for further 
evidence to be given by the plaintiff that the cheque had never 
in fact pasged through the defendant's bank ; but Mr. Commis- 
sioner Kerr now nonsuited the plaintiff, and ordered him to pay 
the defendant's costs. The plaintiff must put up with the loss of 
the money. The defendant was not obliged even to have tried 
to stop the cheque as he had done. 

The Irish Bench. — Ireland has a very large judicial staff in 
proportion to population. There is the Chancery Division 
with the Lord Chancellor at £8000, the Master of the Bolls at 
£4000, a Vice Chancellor at £4000, and a land judge, £3500 ; 
Queen's Bench Division, Lord Chief Justice, £5000, and six 
judges at £3500 each. The Exchequer Division, the Chief 
Baron, £4600, and two judges, at £3800 each. Probate Court 
judge at £3500. Court of Bankruptcy, two judges at £2000 each. 
Land Commission, one judicial commissioner at £3500, with two 
commissioners at £3000, and two at £2000 each. The Attorney 
General and Solicitor-General receive £5000 and £2000 respect- 
ively. There are also two Lord Justices of Appeal at £4000 each. 
Altogether the machinery of the Irish bench costs about £89,000 
per annum. 
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A Formidable Juror. — A juror, according to the Pall Mall 
Gazette, had helped satisfactorily to find the verdict at an inquest 
held at the London Hospital, but he then lifted up his voice and 
demanded to be told why he had been taken from his wife and 
children to come there. Mr. Wynne Baxter did not tell him 
that it was an Englishman's proud prerogative. He just asked 
his officer, and discovered that the protesting juror had actually 
volunteered to serve as a substitute for another man. But the 
juror arose once more, and, waving his stick, insisted that they 
should not bring him there. If they did, Air. Baxter would have 
some dynamite put under him — " perhaps," he added, by a 
prudent afterthought. Then the coroner discovered that he had 
dono exactly the same thing once before, and gave orders that 
he was not to be admitted to the Court in future. Now this was 
exactly what the juror had been asking for, and a fellow-juror, 
feeling that something more was required, went up to the man 
outside and told him that he was lucky not to have been com- 
mitted. But the coroner knew what he was about; for the 
injured juror explained that the slightest movement on the part 
of a policeman would have been the signal for him to tear the 
Court up. " His fellow-jurors expressed disguat at his conduct " ; 
but this was harmless, and did not call for any tearing up. 

A Peculiar Litigation. — It seems that one of William Penn's 
descendants has been at law with the city of Easton, Penn. The 
great Quaker deeded to that community a site for a Courthouse. 
Why a peaceable and law shunning Quaker should have done 
this we cannot imagine, any more than we could imagine why 
he should have deeded them a bite for an armoury ; but he did. 
Many years ago the Court-house was torn down, and the site 
was converted into a public park, and it is reported that the 
Court has hold that this worked a reverter of the land. Probably 
William would not have insisted on his rights in the premises. — 
Green Bag. 

An Incident of the Dembrs Trial. — Some idea of the con 
gested state of the Court of Queen's Bench during the Demers 
case, says a daily contemporary, may be gathered from what 
occurred yesterday afternoon. A lady, finding standing room 
almost impossible, calmly walked up to the Bench where the 
presiding judge was seated, and dropped with a sigh of relief 
into one of the easy chairs kept for tho judges. For a moment, 
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and only a moment, the court officials were thunderstruck, and 
then half a dozen constables tumbled over each other in their 
anxiety to inform the lady that her sex had not yet been elevated 
to the woolsack. 

Consint in Lahoeny. — The question, what constitutes con- 
sent in larceny, has again been passed upon in Great Britain. 
The answer has been in the air since the cases of Begina v. Ash- 
well, 55 Law J. Rep. M. C. 65 ; L. R. ( 1885) 16 Q. B. 190, and 
Begina v. Flowers, 56 Law J. Rep. M. C. 179 ; L. R. (1886) 16 Q. 
B. 643. In the first of these cases B. gave A. a sovereign, both 
supposing it a shilling. When A. discovered the mistake he kept 
the money, was convicted of larceny, and by an evenly-divided 
Court this conviction was affirmed. Less than three months 
later the same Court, on substantially the same facts, unanimously 
quashed a similar conviction in Begina v. Flowers. These 
decisions were reviewed in a discussion of Consent in the Crim- 
inal Law, by Professor J. H. Beale, Jr., 8 Harvard Law Review, 
317, and have elsewhere excited considerable controversy; so 
that the recent case of Begina v. Hehir, 29 Ir. L. T. 323, which 
settles the law for Ireland, is of no little interest. A 10 J. note 
was mistaken for all. one under circumstances similar to those 
of Begina v. Ashivell, and by a vote of five to four the latter case 
was expressly disregarded, and a conviction quashed. This 
decision, coupled with Begina v. Flowers, which, however, 
assumed to distinguish Regina v. Ashwell, renders it very doubt- 
ful whether Begina v. Ashwell would be followed even in England. 
The Irish Court (says tbe Harvard Law Beview) certainly seems 
to do less violence to any logical theory of consent. But our 
contemporary must not forget that the English Court was equally 
divided in opinion in Begina v. Ashivell. — Law Journal. 

University Education. — "For the highest success at the 
English bar," says one writer, " a university education is regarded 
as essential." What, then, about the Lord Chief Justice of Eng- 
land, who was a solicitor first and a barrister afterward? In 
the ordinary sense of the term, Lord Russell had no university 
education. And what, again, about Sir Edward Clarke, of whom 
the same may be said ? A university education affords advan- 
tages to members of both branches of the profession, but to talk 
about it being essential either for one or the other is simply silly." 
— The Brief, (England). 
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CURRENT TOPICS AND CASES. 

The late Mr. Justice Ramsay, in a case before the Court 
of Appeal, at Montreal, once checked a counsel who was 
indulging in some remarks implying that his client had 
suffered by haying had to contend with a Jew. Obser- 
vations reflecting on the conduct of a person, coupled 
with the mention of his religion, the learned judge said, 
could not be permitted, all religions being equal before 
the law. The same course was recently adopted by Mr. 
Justice Williams in England. A counsel having observed, 
" My client fell into the hands of the Jew money-lender, 
and that is why he now appears in bankruptcy," his 
Lordship replied : " From my experience both at the bar 
and on the bench I am of opinion that * Jew money- 
lender ' ought not to be used in an opprobrious sense." 
The term seems to be specially offensive and out of place, 
in courts where Jewish barristers practice, and in a 
country where a Jewish judge (Jessel) not long ago, was 
one of the most distinguished ornaments of the bench. 



When the furniture and effects which form the gage 
of the lessor are destroyed by fire, does he wholly lose his 
privilege for the rent, or does it extend to the amount of 
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the insurance, where the effects are insured ? This point 
arose in Voscelles v. Laurier, decided by Mr. Justice 
Oharland at Montreal, on the 12th December last. The 
learned judge, following the majority of the authors, held 
that the lessor had no privilege on the amount due by 
the insurance company. In some cases the application of 
this rule might mean that the lessor would lose his 
claim in the event of a fire, but it is open to him to 
protect himself from loss, by a stipulation in the lease 
that the effects shall be insured, and that there shall be 
a transfer of the insurance to himself so soon as the lease 
begins to run. 



The duties incumbent on auditors form the subject of 
frequent discussion, and as to which there is considerable 
difference of opinion. In a case which attracted notice 
in England not long ago, a conscientious auditor was 
dissatisfied with the directors' balance-sheet, and he pre- 
pared a report to the shareholders, in which he stated 
that he did not consider the balance sheet was drawn up 
so as to exhibit a true and correct view of the state of the 
company's affairs, the amount at the credit of the depreci- 
ation fund being insufficient and the expenditure charged 
to capital account excessive. Instead of allowing this to 
go before the shareholders, the directors got a valuation 
from another person to support the book values of the 
property and show that the depreciation fund was 
sufficient. The auditor then gave a qualified certificate, 
which was communicated to the shareholders. The 
sequel of the incident shows the nature of the reward 
which too often comes to fidelity, for the auditor was 
shortly after replaced by one, presumably, of more elastic 
conscience. 



The English judiciary system is much more elastic and 
pliable than our own, and this serves to explain how the 
business of a great country is handled by such a small 
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number of judges. When the business before the Court 
of Appeal is light, the Lords Justices of that Court des- 
cend to the Court below, and devote their spare moments 
to assisting the judges of the Queen's Bench Division. 
Sometimes three Lords Justices have thus been assisting 
at once in the Queen's Bench Division. 



SUPREME COURT OF CANADA. 

Ottawa, 9 Dec, 1895. 

The Province of Ontario v. The Dominion of Canada and 
The Province of Quebec In re Indian Claims. 

Constitutional law — Province of Canada — Treaties by, with Indians 
— Surrender of Indian lands — Annuity to Indians — Revenue 
from lands — Increase of annuity — Charge upon lands — B. -A 7 . A. 
Act, s. 109. 

In 1850, the late Province of Canada entered into treaties with 
the Indians of the Luke Superior and Lake Huron districts, by 
which the Indiana lands were surrendered to the Government of 
the Province in consideration of a certain sum paid down, and 
an annuity to the tribes, with a provision that " should all the 
territory thereby ceded " by the Indians " at any future period 
produce such an amount as will enable the Government of this 
province, without incurring loss, to increase the annuity hereby 
secured to them, then, and in that case, the same shall be aug- 
mented from time to time." 

By the B. N. A. Act, the Dominion of Canada assumed the 
debts and liabilities of the Province of Canada, and sec. 109 of 
that act provided that all lands, etc., belonging to the several 
provinces of Canada, Nova Scotia, and New Brunswick at the 
Union, and all sums then due or payable for such lands, etc., 
should belong to the several provinces of Ontario, Quebec, Nova 
Scotia, and New Brunswick, in which the same were situate, 
" subject to any trusts existing in respect thereof, and to any 
interest other than that of the province in the same." 

The lands so surrendered are situate in the Province of Ontario, 
and have for some years produced an amount sufficient for the 
payment of an increased annuity to the Indians. The Dominion 
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Government has paid the annuities since 186*7 and claims to be 
re-imbursed therefor by Ontario. 

Held, affirming the award of the arbitrators, that the payment 
of the annuities was a debt or liability of the Province of Canada 
assumed by the Dominion under the B. N. A. Act. 

Held also, reversing the said award, that the provision in the 
treaties as to increased annuities had not the effect of burdening 
the lands with a "trust in respect thereof 1 ' or u an interest 
other than that of the Province in the same " within the mean- 
ing of said sec. 109, and therefore Ontario held the lands free 
from any trust or interest, and was not solely liable for repay- 
ment to the Dominion of the annuities, but only liable jointly 
with Quebec as representing the said Province of Canada. 

Appeal allowed with costs. 

JEmilius Irving, Q.C.,S.H. Blake, Q.C., and J. M. Clark, for 
Province of Ontario. 

Christopher JSobinson, Q. ft, and Hogg, Q. ft, for the Dominion of 
Canada. 

Girouardy Q.C., and Hall, Q.G., for Province of Quebec. 



25 Feb., i896. 
Quebec] 

Hambl v. Haxsl. 

Appeal — Final judgment — Interlocutory proceeding — Petition for 
leave to intervene. 

In an action brought by one executor of an estate to have the 
other removed, E. H., mis-en-cause in the action, wishing to take 
proceedings for the removal of both executors, presented a peti- 
tion to the Superior Court asking to be allowed to intervene. 
His petition was dismissed, the court holding that as he was 
already in the cause as mis-en-cause, if he wanted relief that he 
could not obtain in that capacity he must bring a separate action. 
The judgment dismissing the petition was affirmed by the Court 
of Queen's Bench and the petitioner sought to appeal to the 
Supreme Court. 

Meld, that the proceedings were only interlocutory, and there 
was no final judgment from which an appeal would lie. 

Appeal quashed with costs. 

Drouin, Q.C., for the motion. 

Belcourt, contra. 
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9 Bee., 1895. 
Ontario.] 

Toronto Junction v. Christie. 

Appeal — Judgment awarding damages to respondent— Increase of 
damages — Cross-appeal. 

C. claimed damages from the Town of Toronto Junction for 
injury to his house property by the raising of the grade of the 
street on which it stood, and the claim was submitted to arbitra- 
tion under the Ontario Municipal Act, 1892. The arbitrators 
considered that C.'s property was benefited by the alteration in 
the grade of the street, which was raised to the level of the 
houses and so made a more convenient entrance, and they 
awarded him nominal damages. On appeal to Mr. Justice Eose 
he increased the award to substantial damages, and the Court of 
Appeal sustained his judgment, being equally divided as to his 
jurisdiction so to deal with the case. The Corporation then 
appealed to the Supreme Court of Canada : 

Held, that the Ontario Judicature Act (R. S. O., c. 44, ss. 47, 
48) and rule 16 thereunder, gave the Court of Appeal power to 
increase the amount of the award to the extent to which it had 
been increased by Mr. Justice Rose, and the judgment appealed 
from was right; that the Supreme Court, under its rule no. 61, 
had the like power to increase damages awarded to a respondent 
though there was no cross-appeal ; Robertson v. The Queen (3 
Can. S. C. R. 52) followed ; and that the amount awarded by 
Rose, J., did not compensate the respondent for the injury to his 
property and it should be still further increased. 

Held, per Strong, C . J., that as the statute under which the 
arbitration took place required the court to pronounce just such 
judgment as the arbitrators should have given, it was sufficient 
notice to the appellant of what the court might do without a 
cross-appeal. 

Appeal dismissed with costs subject to variation by 
increasing the damages. 

Aylesworth, Q.C.,dk Going, for appellant. 
Riddell <& Gibson, for respondent. 
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4 March, 1896. 
Ontario.] 

Eastmurb y. Canada Accident Insurance Co. 

Master and servant— Dismissal— Agent of insurance company- 
Acceptance of agency for rival company. 

By agreement in writing, E. became chief agent for Ontario, 
of the Canada Accident Insurance Company, doing ordinary 
accident, plate glass, and employers' liability insurance. By one 
clause in the agreement E. engaged to fulfil conscientiously all 
the duties assigned to him, and to act constantly for the best 
interests of the company, and by another, the agreement was to 
continue from year to year subject to termination by either 
party on giving three months' notice to the other. Shortly after 
he became agent of this company, E. accepted the agency for 
Ontario of The Lloyds Plate Glass Insurance Company, and on 
refusing to give it up on demand of the Canada Accident Insur- 
ance Company, he was dismissed from their employ. 

Held, affirming the decision of the Court of Appeal for Ontario 
(22 Ont. App. E. 408), that the acceptance by E. of the agency 
of the rival company, by which he would be prevented from 
conscientiously fulfilling the duties assigned to him by the Canada 
Accident Insurance Company; was sufficient justification for his 
dismissal by the latter. 

Appeal dismissed with costs. 

Gormully, Q.O*, & Ordex, for the appellant. 

W. Cas8els } Q.C., dk Bruce, Q.C, for the respondents. 



SOME NOTES ON QUIBBLING. 

The quibble is as ancient as Eden. Our first parents quibbled, 
and we have been quibbling ever since. When God said, "Haat 
thou eaten of the tree ? " did He receive an unequivocal reply ? 
Nay, Adam shuffled over the matter, saying, " The woman whom 
Thou gavest to be with me, she gave me of the tree." Mother 
Eve likewise avoided the affirmative monosyllable, pleading, 
" The serpent beguiled me." This is rather a weak specimen of the 
quibble, perhaps — most things are weak at birth— but in view of 
the inherent tendency of our nature to evade, to shuffle, to 
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equivocate, when we find ourselves in a tight place, it may 
reasonably be looked upon as the genesis of quibbling. 

Quibbling, then, dates back to man's first disobedience, and 
does not owe its origin, as someone has hinted, to the codification 
of laws and the advent of the lawyer. The equivoke is a weapon 
of common possession, but the skill to use it to the best advan- 
tage must be acquired, even as the master of fence acquires his 
marvellous dexterity. The old poet realized this : — 

" many are the lawyers that are sown 
By nature ; men endowed with nicest quirks, 
The quibble and the fallacy refined ; 
Bat wanting the accomplishment of slang, 
Which in the docile season of their youth 
It was denied them to acquire, through lack 
Of lectures, or the inspiring food of inns ; 
Nor having e'er, as life advanced, been led 
By circumstance to take unto the height 
The measure of themselves for wig and gown, 
They go to the grave unheard of." 
In ancient times the quibble was actively employed, and many 
a man fell a victim to the clever word-twisting of his tricky 
opponent. In these mattor-of-fact days we have grown more 
wary, and are seldom caught. The few recent examples of 
successful quibbling which occur to me at this moment, are of 
such a commonplace character that I will not describe them, but 
will pass on to older and more interesting cases. Before leaving 
the present, however, let me say that the plea of "Not Guilty," so 
often heard in our courts, would seem to possess something of the 
nature of a quibble. 

An old law book says, " A man who has committed an offence 
may plead ' not guilty ' and yet tell no lie ; for by the law no 
man is bound to accuse himself, so when I say I am not guilty, 
the meaning is as if I should say, ' I am not as guilty as to tell 
you. If you bring me to trial, and have me punished for what 
you lay to my charge, prove it against me.' " Here we have a 
sort of legalized lie ; an untruth as far as the hearer is concerned, 
but no falsehood to the speaker because of a mental reservation. 
l<et casuists decide. 

An amusing example of quibbling is to be found in the follow, 
ing story related by a verdant son of Ireland : "Sure and I'm 
heir to a splendid estate under my father's will/' said he; " when 
he died he ordered my brother to divide the house with me, and 
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by St. Patrick, he did it — for he tuck the inside himself and give 
me the outside. 1 ' 

In " State Trials/' by Nicholas Moile, we find the following : — 
"Action on the case for words. Sir Thomas Holt struck hip cook 
on the head with a cleaver, and cleaved his head; the one part 
lay on the one shoulder, and another part on the other. The 
defendant pleaded not guilty, and it was found against him. It 
was now moved, in arrest of judgment, that these words were 
not actionable, for it is not averred that the cook was killed, but 
argumentative. The court was of that opinion. Fleming, C. J., 
and Williams, J., absentibus; for slander ought to be direct, against 
which there may not be any intendment, but here, notwithstand- 
ing such wounding, the party may yet be living, and it is then 
but trespass. Wherefore it was adjudged for the defendant." 
Sir Thomas's attack upon his cook reminds one of the smiting of 
Pandarus by Turnus : — 

Scalp, face, and shoulders the keen steel divides, 
And the shared visage hangs on equal sides. 

If Virgil had had the true legal instinct, he surely would have 
added that the wound was fatal. 

A man once said of an attorney, that he had " no more law 
than Mr. Crocker's bull." For this he was brought to court, 
whereupon he endeavoured to escape by saying that Mr. Crocker 
had no bull. But the quibble did not work. "If that be so," 
said the judge who tried the case, " then the scandal is the 
greater. 

That reminds me of the schoolboy— evidently one of the law- 
yers sown by nature — who, having been convicted of some offence 
and sentenced to the usual punishment, requested as a favor that 
its execution be postponed until he had got his evening meal of 
bread and milk. This indulgence being formally granted, the 
youngster declared that he did not mean to eat any bread and 
milk that evening, and contended that consequently the promise 
made to him amounted to a reprieve sine die. The lad deserved 
to escape for his cleverness, but it is recorded that old Dryasdust 
only walloped him the harder. 

In the matter of slander the quibble has frequently been 
employed with successful results. For instance, A said of B that 
he had " as much sense as a pig." That A meant to be abusive 
was plain, but he wormed himself out of any unpleasant conse- 
quences by arguing that to say B had as much sense as a pig, 
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was by no means to say that he did not have a great deal more. 
Again, C publicly remarked of D that he " deserved to be hanged 
as much as ever Blank did at Newgate." This was not action- 
able/ as it was a mere expression of opinion, and D could not 
prove that C did not believe that Blank never deserved hanging. 

Here is a peculiar hypothetical case which I picked up in an 
old volume : Brown and Smith are witnesses on a case. Brown 
says to Smith, '• One of us is perjured 1 " £mith replies, " It is 
not I." Brown says, " I'm sure it is not I." Smith shall then 
have cause for action for these words, for in the brief colloquy, 
Brown has called him a perjurer, just as surely as if he had said, 
" Smith, you are a perjurer ! " 

Sir William Fish once attempted to escape an obligation by a 
quibble. He had been ordered by court to pay " fifty pounds " 
on a certain day at Gray's Inn. Promptly at the appointed time 
he appeared, and tendered fifty pounds weight of stone. Sir 
William's ruse had all the success it deserved. 

An ancient caso of court quibbling is the following, recorded 
by Herodotus. It appeal's that Archetimus of Erythrcea, having 
made a journey to Tenedos, and availed himself of the hospitality 
of Cydias, handed over to his host a sum of money for safe keep- 
ing. When Cydias was asked to return this money, he refused 
to do so, and the pair went to law. Finally the whole matter 
hung upon Cydias' oath. Now the latter was too much of a 
knave to confess the truth, and too much of a coward to tell a 
bold lie, so he devised the plan of concealing the money in the 
hollow of a walking stick which he put into Archetimus' hands. 
Having done this he swore that, although he had received the 
money in question, he had afterwards given it back. This would 
have been sufficient for his release, had not a peculiar thing 
happened. Archetimus in a rage threw down the stick with such 
violence that it broke, disclosing the treasure and discovering the 
trick. Herodotus imputes the discovery to Divine Providence, 
and adds that Cydias ultimately came to an unhappy end. 

Perhaps the most famous quibble in history was that perpe- 
trated by Queen Dido. She bargained for as much land as could 
be covered by a hide, and then cleverly cut the hide into long 
strips so as to enclose quite an extensive tract. For this feat her 
memory has been perpetuated in our dictionaries. 

But of all the quibblers of old, coinmend us to the men at arms. 
When Temures besieged Sebastia, he promised that if they would 
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surrender, no blood would be shed. The garrison took him at 
his word and surrendered, when Temures, quibbling on his 
promise, buried them all alive. ^- 

Aryandes, treating with the Barcoeans, enticed their ambassa- 
dors to a place prepared for the purpose, where he swore to 
observe the treaty as long as the earth on which they stood 
should continue firm. He had placed them on a pit having a trap- 
door covered with # earth, which presently he caused to sink 
beneath them. Having thus, as he conceived, terminated the 
treaty, he put his unfortunate victims to the sword. 

Labeo, the Roman general, having overcome Antiochus, stipu- 
lated as a condition of peace, that he should be entitled to carry 
away one-half of Antiochus' ships. T{ris having been agreed to, 
Labeo cut each of the ships in two, and carrying off his half des- 
troyed the king's entire navy. 

Cleomenes the Spartan, having entered into an armistice with 
the Argive army for seven days, fell upon them during the third 
night, and killed and captured a great number of them while 
they were fast asleep. On being reproached with his perfidy, he 
argued in justification that he had made the truce for seven days, 
but had said nothing about the nights. 

A Soman officer, taken prisoner by Hannibal, was permitted 
to leave the camp on a promise that he would speedily return. 
Just after leaving, he returned on pretence of having forgotten 
something, and again went away. He then hastened to Borne, 
whore he remained, maintaining that he had kept his promise to 
speedily return, and therefore would not go back. 

Coming down to more modern times, it is told that a distin- 
guished Spanish general, having bound himself by oath never to 
fight against the French army, whether on foot or on horseback, 
took the field against them at the battle of Rocroy in a sedan 
chair. 

Equivocatory clauses in wills, and puzzling inscriptions on 
burial stones and statues have frequently formed the groundwork 
of very interesting stories. Petrarch tells us one to this effect: 
There was in Sicily a huge statue on which this inscription was 
engraved in very ancient letters, ll On May-day I shall wear a 
golden head." Many persons considered this statement as a jest, 
while others went the length of piercing the head on the day 
mentioned, hoping to find it really golden. Finally one man, 
more expert in quibbles than the rest, came on May-day to the 
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spot, and observing where the first rays of the sun threw the 
shadow of the head of the statue on the ground, he dug there, 
and laid bare an immense treasure of gold. 

Shakespeare's quibbling in Macbeth is notorious. " None born 
of a woman shall harm Macbeth." Bather a weak quibble, 
William, to claim that a child brought into the world by the 
Cesarean operation was not born of his mother. 'Till Birnam 
wood shall come to Dunsinune " is not much better. No wonder 
Macbeth should exclaim : 

" And be these juggling fiends no more believed, 
That palter with us in a double sense ; 
That keep the word of promise to our ear, 
And break it to our hope." 

G. E. Westley, in the " Green Bag. 91 



THE GERMAN POLICE. 

Any one who has observed the working of the police in Ger- 
many must be struck by the wonderfully wide scope of their 
operations, and the enormous mass of details of every possible 
kind with which they have to deal ; matters, many of them, entirely 
outside the duties of our police. One would think that for such 
work men of superior intelligence must necessarily be employed ; 
but this does not appear to be the case. True, there is consider- 
able variety of material. In the largo towns, where the police 
are supplied and maintained by the central government, the 
" Schultzmann " is a great personage. This is the variety chiefly 
known to the tourist, and recognizable by his smart long frock- 
coat, like an officer's undress, his military helmet, and sword. 
This imposing gentleman is usually a former non-com misioned 
officer of the army, who, at the end of the regular nine years' 
service, retired to this appointment. He is nearly always smart, 
well set up, and dignified ; and though he does not appear to 
parade his beat in the mechanical fashion we know so well, he 
yet manages to avoid the appearance of idle lounging, sometimes 
to be observed in this countiy. These officers are relieved at 
night by an entirely different set of men, called night watchmen 
—ordinary citizens, who from dusk till sunrise parade the streets 
in hideous brass helmets and a kind of fireman's uniform, thus re- 
lieving the others of night-patrol duty. 
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The regular police seem, as a rale, to discharge their manifold 
duties quietly, and without unnecessary strictness. * The superior 
officials consist, in the large towns, of a police president, or head 
of the entire police system of the town (of whom more anon), 
and of a certain number of commissaries (Commissar), each hav- 
ing his own office and staff in a separate district, where he 
attends to the innumerable matters of greater or less import- 
ance that come before him, of which, as we shall see, ordinary 
street-police work forms really only a small part. These are 
very grand gentlemen, hardly to be distinguished at a little dis- 
tance from military officers, and chosen from a somewhat more 
highly educated class. Besides these, there are various officials 
connected with the force, and charged with particular duties, 
such, for ins tan co, as the overseeing of town drainage arrange- 
ments. One man devotes his whole energies to seeing that dogs 
in the streets are properly muzzled ; and many an encounter this 
unenviable official would seem to have with tender-hearted ladies, 
who cannot bear to inflict those instruments upon their pets, or, 
the only alternative, to lead them by a chain. Nor are ladies 
the only offenders, for one gentleman told the writer not long 
ago, that, in the course of a year, he paid not less than a hundred 
marks, or twenty-five dollars, in fines for this offence, in respect 
of a favorite collie, which had a knack of escaping from the 
garden. Here I may mention that, for this and many other 
offences against public order and convenience — some of which 
will be mentioned later on — the police have power to inflict sum- 
mary fines without the formality of a summons before the judge. 
A policeman calls at your house with a small scrap of paper, 
called a " strafzettel," on which are set forth the offence and the 
fine to be levied, with the necessary information, in case you 
wish to appeal to the court. But if you are a wise man, or unless 
the whole thing is a mistake, you pay up at once, and get the 
matter over. 

These regular police officials are paid and entirely controlled 
by the government; they act independently of the local author- 
ities, and, indeed, often in opposition to them. ' In the smaller 
towns and villages of any size, their place is taken by the 
humbler " Ortsdiener." He, too, is adorned with a sword and a 
uniform, handsome in itself, if not always in the highest state of 
preservation ; and is often a somewhat elderly, spectacled, and 
benevolent looking gentleman, whose rule is probably, on the 
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whole, easy-going and paternal, and who is not above smoking 
the social cigar and indulging in friendly gossip on his rounds. 

If we now turn to the duties undertaken by the police, we shall 
find that their range is as wide as it is various, and includes 
several matters which, as I have said, hardly come within the 
cognizance of the American police at all. The head of the police 
force in a large town is indeed an important officer. He is usually 
a man of good family, who has served the state in various capa- 
cities, and qualified himself after the thorough-going German fash- 
ion, by all manner of examinations in law, jurisprudence, and what 
not, for his present office. He may have served for a time as a 
judge, as an official of a provincial government, or in any of the 
hundred and one branches of state officialism. And it is quite 
necessary that he should be highly qualified, for much of his 
work requires tact, experience, and skill of a high order. He 
has, in fact, to represent the central government in all things. 
We may take the instance of the expulsion of the Queen of 
Servia from Germany as a case in point. There the local police 
president was charged with all the negotiations, and exceedingly 
well he appears to have carried out what must have been a very 
delicate and a very disagreeable duty. 

The president sometimes comes into collision with the "patres 
conscripti " who are, perhaps, not more free from human failings 
than in some other countries that might be named. These differ- 
ences of opinion arise on very various questions — often in the 
matter of licenses for houses of public entertainment, where the 
police have to see that the statutory regulations as to space, etc., 
are duly insisted on by the local licensing authority, which is 
sometimes disposed to undue leniency. Or, again, to mention a 
recent case, the police lay before the town council a recommend- 
ation that all owners of houses let in flats should be required to 
properly light the public staircase during the dark hours. It 
must be remembered, in this connection, that the " concierge " 
is unknown in Germany; in most of these houses anyone who 
goes in or out after dark has to grope his way as best he can. 
Accidents from this cause are not uncommon. The suggestion 
would seem obvious and reasonable enough, but the conscript 
fathers did not see it in that light. Being most of them owners 
of house property themselves, the appeal to their pockets was 
too much for their sense of justice. In this particular instance the 
police have not yet carried their point, but will doubtless do so 



IS THE LEGAL NEWB. 

sooner or later. The same kind of paternal supervision is ob- 
served in regard to sanitary matters, such as house-drainage, 
removal of refuse, and water supply. The police utilize their in- 
timate knowledge of local affairs to intorfero at the right 
moment. They also (est at intervals all milk sold in the 
district, and publish the results in the local papers, giving the 
name of each dealer in full, so that adulteration becomes prac- 
tically impossible. 

To mention all the minor details which this many-sided author- 
ity takes in charge would prolong this sketch far beyond its 
limits; but one or two instances may be given. Take, for ex- 
ample, the registration of all arrivals, departures, and changes of 
residence in a town or district. Woe betide any proprietor of a 
hotel or pension who neglects to promptly report the arrival and 
departure of every guest at the office of the " Commissar " of his 
district; or any householder who does not notify to that -individ- 
ual the name, address, and standing of every member of his house- 
hold on first arrival in the place, and thereafter of every guest 
who may pass even one night beneath his roof. Further, he 
must report whenever he changes his residence within the dis- 
trict, and will be required to state, among other things, what 
rent he pays for the new abode, if hired, or the price he has 
given, if purchased. This latter information is utilized for the 
purposes of the income tax commissioners, of whom the police pres- 
ident is the chief member. Even your new housemaid has to 
announce herself and produce her papers; and if it should be 
found that the departing one has omitted to report herself be- 
fore leaving, she will inevitably be followed to her new place by 
the dreaded " Strafzettel," for these offences come within the 
category before mentoned of those for which the police are em- 
powered to impose a fine without going to a magistrate in the 
first instance, although there is always a right of appeal. Thus 
you may some morning be presented with one of these unpleasant 
little documents, and find on inquiry that your servant has been 
cleaning ( that is, banging) the feather-bods out of a window 
looking on to the street, and that your next-door neighbour, 
suffering from an inundation of fluff, has called the attention of 
the " Shultzmann " to the heinous transgression. Contrasting 
this kind of thing with the grave political and judicial funotions 
discharged by the same authorities, one is inclined to compare 
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German police to a Nasmyth hammer, which, capable of tre- 
mendous power, is yet adaptable to the most delicate work. 

With regard to the number of men employed, it would appear 
to be based on the principle of one man to each thousand of 
population.— A. T. Sibbald, in the i( Green Bag." 



GENERAL NOTES. 

The Stream of Publications. — In Great Britain the output 
of books is as follows : Sermons, one volume a day ; novels, five 
a day ; educational books, two a day ; art and science, two each 
every week ; histories or biographies, six a week, and law, one 
every two weeks. — Publisher*' Circular. 

Equivocal. — A Scots judge's 'lordship/ like a bishop's, does 
not make his wife a 'lady/ and on one occasion a judge, whose 
name was Y., but who bore the territorial title of X., wrote in 
the hotel visitors' book; "Lord X. and Mi's. Y." Presently 
appeared the landlord, much perturbed. "Beg pardon, my lord," 
quoth he, u sorry to inconvenience your lordship, but I fear 1 
must ask you to find accommodation elsewhere. This is a re- 
spectable house/' 1 

Seizure of Wages. — Mr. Justice Williams deprecates the 
making of orders attaching a bankrupt's salary where the man 
is in receipt of a weekly income which is not payable to him in 
relation to periods of time, but is a weekly amount earned by a 
working man. It is not good, sayA the judge, either for the 
State or the bankrupt, that a man should be turned into a slavo 
of this sort, and have to make deductions like this from his 
wages, as it does not encourage industry. Law Journal^ London.) 

Restraint Upon Trade. — The common law, Lord Macnagb- 
ten has just said in Trego v. Hunt, in its jealousy of all restraints 
upon trade, paid too little attention to what was just and fair 
between man and man. It must be admitted that in the matter 
of goodwill the noble lord's reproach is not undeserved. The 
law allows a man who has sold the goodwill of a business to set 
up a similar business on his own account, even next door to the 
premises in which his successors carry on their trade. It allows 
him to advertise his previous connection with the business that 
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he has sold, provided that he does not represent that he is carry- 
ing on the identical business. May he, however, directly solicit 
the customers of his former business to give thoir custom to him ? 
Twenty-five years ago this question arose for the first time in 
Labouchere v. Dawson, and Lord Eomilly granted an injunction 
to restrain such solicitation. His judgment was followed by Sir 
George Jeesel, who even held that the man who had parted with 
the good-will of a business might not trade with any of his old 
customers. These decisions were overruled by the Court of 
Appeal in Leggett v. Barrett and Pearson v. Pearson. Most pur- 
chasers of businesses protect themselves against the competition 
of their predecessors by restrictive provisions in their agree- 
ments; but where they have neglected to safeguard their 
interests in this manner, the judgment of the House of Lords 
will, to some extent, give them a just and effective protection. — 
lb. 

The Law of Larceny. — The common law of larceny com- 
plicated by mistake which divided the long array of judicial 
wisdom in Regina v. Ashwell is now troubling the Celtic intellect. 
A., the master of a vessel loading a cargo, gives fi., one of his 
labourers, in payment of his wages a 101. note in mistake for a 
11. note. B. takes the note in all innocence, but shortly after- 
wards discovers the mistake, and makes up his mind, as he 
frankly declares, to appropriate, and does appropriate, the 
unearned increment, and duly disburses it at a public house. 
About the moral character of this transaction there will not be 
much doubt, only whether it is technically larceny or not. 
Regina v. Ashwell leaves the law, so says Regina v. Flowers, in its 
pristine state, which was that the innocent receipt of a chattel, 
coupled with its subsequent fraudulent appropriation, does not 
amount to larceny. The asportavit, to talk technically, is not 
there. It would be a nice speculation whether the technicality 
of our criminal law has saved or lost more prisoners. The mis- 
spelling of a Christian name in an indictment has delivered 
many a man from hanging ; but what of ' constructive treason ' ? 
1 O Justice I * we may exclaim, ' what crimes have been com- 
mitted in thy name ! ' Hair-splitting is a fine intellectual exer- 
cise in civil cases, but it wears a ghastly aspect when a man's 
life or even his liberty is trembling in the balance. — lb. 
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JUDICIAL COMMITTEE OF THE PEIVY COUNCIL. 

London, 11th December,, 1895. 
Present : — Lord Hbrschbll, Lord Watson, Lord Da vet. 

The Eastern Townships Bank, Appellant, and 

Bough et al. 9 Bespondents. 
Sale — Mandate — Agreement to resell— Warranty. 

Held : — Where an agreement was entered into between two parties 
that in the event of one of them becoming the purchaser of a 
certain property at Sheriff's sale, the other might exercise with- 
in ten days the option of buying the same from the first party on 
certain terms stated, that the purchaser at the sale did not act 
as mandatory for the other, but became the actual proprietor. 
Therefore, where the Sheriff's sale was subsequently set aside, 
after the purchaser at the sale had transferred the property to 
the other and received part of the price, it was held that, as 
his warranty as vendor was not fulfilled, he was bound to 
reimburse to the other the amount paid in respect of the sale. 

The appeal was from a judgment of the Court of Queen's 
Bench, delivered at Montreal, in the consolidated cases of the 
Eastern Townships Bank v. Bough, McDougall and Beard, and 
the Eastern Townships Bank v. Bough. 
Lord Hbrschell: — 

Although the facts of this case are somewhat complicated, the 
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questions of law involved do not in their lordships 1 opinion pre- 
sent any difficulty. 

The Eastern Townships Bank carry on the business of bankers 
in Canada, having their head office at Sherbrooke, in the Province 
of Quebec, with a branch ofece at Coaticooke. Amongst the 
persons banking with the Eastern Townships Bank were the 
Pioneer Beetroot Sugar Company. In February, 1882, this 
company was indebted to the Bank in a considerable amount. 
As security for $15,000, a part of this indebtedness, the Bank 
held mortgages of the real estate of the company. In respect 
of a further sum of $23,000 the Bank obtained a judgment by 
default against the company on the 25th February, 1882, and 
registered it against the real property of the company on the 
same day. 

On the 21st October, 1882, Fairbanks & Co.. creditors of the 
Sugar company, attached under execution of a judgment all the 
real property of the company, which the sheriff of the district 
advertised for sale on the 12th January, 1883. The respondent 
Beard, who had leased the factory of the Sugar company on 
favourable terms, was anxious to prevent a sale, and with this 
object he paid off Fairbanks & Co.'s debt and took a transfer of 
their rights. Having done so he enquired of the sheriff whether 
he would stop the sale. The sheriff, however, was not in a 
position to take this course inasmuch as writs had been noted in 
respect of other judgments which rendered it obligatory on him 
to proceed with the sale. Under these circumstances Beard 
entered into negotiations with the Bank with a view to obtain- 
ing the property whioh was to be sold. The nature of these 
negotiations sufficiently. appears from the letter which, as their 
result, Mr. Farwell the manager of the Bank, on the 6th of Jan- 
uary, 1883, addressed to Messrs. Beard and McDougall. 

The letter was in the following terms : — 

" In the event of the Bank becoming the purchaser of the 
" Pioneer Beet Sugar Company property now advertised to be 
" sold at sheriff's sale on the 12th inst., we hereby agree to sell 
" the same to you jointly and severally within ten days there* 
" after at such sum as will pay our claim and all expenses 
" connected with the sale upon the following terms and con- 
" ditions, viz. : a cash payment of a sufficient amount to reduce 
" our whole debt to $40,000, a further sum in cash with what 
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" we may succeed in realizing from Ellenhausen notes now in 
" suit to amount of ten thousand dollars more within six months, 
" with interest at 7 per cent, per annum on whole amount un- 
" paid, five thousand dollars within 12 months, and five thousand 
" dollars annually thereafter until fully paid with interest semi- 
" annually at the rate of seven per cent, per annum, the property 
" to be mortgaged to the Bank as security for due payment of 
" above sums, and to be kept insured in good companies to the 
" satisfaction of the Bank to full amount of their claim, on the 
" execution of the deeds, the cash already realized from collateral 
" to be applied in reduction of our claim, and the cordwood, bone 
" black and ground bones, now in possession of the Bank, to be 
" transferred to you, all notes and acceptances of the company 
" and of other parties endorsed by the company forming our 
" claim to be cancelled if practicable to be delivered over to 
" you." 

On the 8th of January the following further letler was 
written : — 

" Referring to that part of my letter of Saturday last address 
" ed to you respecting the Pioneer Beet Root Sugar Company 
" property, in which I agreed in the event of your purchasing the 
" property from us should it come into our hands at sheriff's on 
" the 12th inst. to transfer the cord wood, bone black, and 
" ground bones to you. I find it is questionable whether we 
" should legally be able to do this, as some of the notes for 
" which this is held as collateral are included in our judgment, 
" and application of a portion of proceeds of the safe could be 
" demanded to apply on those notes. I must therefore withdraw 
" that portion of my letter, and can only undertake to subrogate 
" you in respect to those collaterals in such rights as we have, 
" that have not been extinguished by the sheriff's sale. In other 
" respects my letter to remain in force and the property held by 
" us for ten days from date of sale, snbject to your acceptance on 
" the terms and conditions therein stated. Please acknowledge 
" receipt of this and state if satisfactory. 

" P.S. — It is understood our whole debt with interest and costs 
" is to be paid, and we should deed without any warranty." 

The letter which Mr. McDougall on the 9th of January wrote 
in reply has in some unexplained manner disappeared from the 
record, but it appears clear that he expressed himself satisfied 
with the proposals made by Mr. Farwell. 



84 THE LEGAL NEWS. 

On the 12th of January the real estate of the Sugar Company 
was sold by the sheriff, and the Bank were adjudged the purchas- 
ers at the price of $1,400. On the 13th of January McDougall 
and Beard requested the Bank manager to get the deed of sale 
from the sheriff, so that the deed of sale from the Bank to 
McDougall and Beard, subject to the conditions and terms of the 
manager, might be at once prepared. 

On the 19th of January, 1883, the Bank executed a conveyance 
of the property to Bough. This was done at the request of Mc- 
Dougall and Beard for reasons into which it is not necessary to 
enter. The conveyance was made by the Bank " with warranty 
as regards their own acts only." The consideration was $49,439 
of which $9,439 were acknowledged as already received, leaving 
$40,000 still due. 

On the 28th April, 1883, the Hochelaga Bank, who were 
creditors of the Pioneer company, gave notice to the appellant 
Bank of their intention to take proceedings to set aside the 
sheriff's sale. On the 25th of June following, such proceedings 
were initiated by a petition. The appellant Bank appeared as 
defendants. The respondents Bough, McDougall and Beard were 
ail mis-en-cause as being in possession of the property. They did 
not defend the proceedings, but submitted themselves to the 
judgment of the Court. 

On the 18th of May, 1884, the appellant Bank commenced an 
action to recover the sums due under the provisions of the deed 
of sale. In the month of September following, Bough instituted 
an action to set aside that deed and to recover the sums paid in 
respect of the sale. The cross action and the petition of the 
Hochelaga Bank were consolidated by orders of. the Court, and by 
consent the evidence taken on the petition was made evidence 
in the actions. 

On the 20th February, 1890, Mr. Justice Taschereau gave 
judgment in favour of the Hochelaga Bank on their petition, 
annulling the sheriff's sale and all proceedings thereunder. On 
the 10th of March following he gave judgment in the cross 
actions in favour of the Eastern Townships Bank, with the result 
that whilst the purchasers* wore deprived of the subject matter 
of the sale they were held still liable to pay the price agreed 
upon. The ground upon which this decision proceeded was 
mainly that the purchase from the sheriff was made by the 
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appellant Bank as mandatory only for McDougall and Beard of 
whom Rough was the prite-nom. Their lordships agree with the 
Court of Queen's Bench which oh appeal rejected this view of 
the facts as inadmissible. 

The circumstances under which the appellant Bank purchased 
and subsequently conveyed to Rough, appear from the letters 
written in January 1883, there is no trace of any other agree- 
ment or arrangement than that which these letters disclose. In 
their lordships' opinion they are inconsistent with the view that 
the Bank in purchasing acted as mandatory for Beard and 
McDougall. The letter of the 6th of January contains an agree- 
ment by the Bank, in case they should purchase the property at 
the sheriff's sale, to sell it to Beard and McDougall. There is 
no indication of an arrangement that the Bank should act for 
McDougall and Beard in making the purchase, indeed the terms 
on which they were to acquire the property, the price they were 
to pay the Bank, appear quite inconsistent with any such idea. 
Although the letter probably constituted what is termed a firm 
offer on the part of the Bank to sell at the price and on the con- 
ditions named, that is to say they were bound to sell on those 
terms if within the time limited Beard and McDougall elected to 
buy, no obligation was imposed on the latter to do so. Even if 
the Bank obtained the property at the sheriff's sale, Beard and 
McDougall might have refused to become the purchasers, and • 
unless they exercised their option within the ten days limited 
by the letter they could not hfcve insisted upon becoming the 
purchasers. This is made quite clear by Mr. FarwelFs letter of 
the 8th of January already quoted. He speaks of his having 
agreed in the previous letter " in the event of your purchasing 
" the property from us should it come into our hands at the 
"sheriff's" and concludes — " In other respects my letter to 
" remain in force and the property held by us for ten days from 
" date of sale subject to your acceptance on the terms and con- 
" ditions therein stated." 

It was argued for the appellant Bank that even assuming that 
the sale was made with a warranty as regards their own acts, 
this afforded no answer to their claim to be paid the purchase 
money and no ground for setting aside the sale, inasmuch as it 
was not by reason of any act of theirs that the sale was declared 
void. After the judgment on the petition of the Hochelaga Bank 
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had been pronounced and whilst the appeals in the cross actions 
were before the Queen's Bench, the respondents McDougall, Beard 
and Bough sought to put in evidence that judgment. The ap- 
plication made with that view was refused by the Court on the 
ground apparently either that the judgment not being a final one 
it was not competent to introduce it, or that the rules of pro- 
cedure did not admit of its being then introduced. The judgment 
of the Queen's Bench in the action brought by the appellant 
Bank condemned the defendants in that action to pay the sum 
demanded by the Bank, but suspended the execution of this con- 
demnation until the Bank had put an end to the trouble and 
danger of eviction complained of. In the action brought by 
Bough it remitted the proceedings to the Court of first instance 
to be proceeded with according to the rights and obligations of 
the parties defined and established by the judgment of the Court 
of Appeal, after the regular introduction in that cause of the 
definitive decree of nullity pronounced at the instanoe of the 
Bank of Hochelaga. 

The Court of Queen's Bench in the judgment now under review 
came to the conclusion that the appellant Bank were not strangers 
to the acts which rendered the sale by the sheriff invalid and 
that their warranty was therefore not fulfilled. Their lordships 
see no reason whatever to differ from that conclusion. 

The appellant Bank insist, however, that seeing that the post- 
script to the letter of the 8th of January made it one of the con- 
ditions that they should "deed without warranty/ 1 they are 
entitled to the purchase money and are under no obligation to 
the purchasers even though these should be evicted from the 
property on the ground that the Bank acquired no title from the 
sheriff. It was contended that although the deed of sale by the 
Bank to Bough contains an express warranty as regards their 
own acts, the Bank are entitled to appeal to the agreement which 
the deed of sale was intended to carry out, and which when 
examined shows that there was to be no warranty at all. 

It is not necessary for their lordships to consider whether it 
is competent to the parties thus to go behind the provisions of 
the deed and to absolve themselves from one of its express stipu- 
lations. Assuming it to be so their lordships do not think that 
this appeal to the document of January, 1883, is calculated to 
improve the case of the Bank. It is clear that the basis of the 



THE LEGAL NEWS. 8*7 

whole transaction was to be a purchase by the Bank from the 
sheriff, and this most mean a valid and effectual purchase and not 
a mere apparent or pretended one. The circumstances show that 
the Bank did not really become the purchasers, not by reason of 
any defect in the prior title but because of a vice in the sale 
itself, which prevented its being a sale. It was only in the event 
of their becoming the purchasers that the terms and conditions 
of the letters of January, 1883, became applicable, and their lord- 
ships think that the Bank never did, within the true meaning of 
those documents, become the purchasers. 

For these reasons their lordships will humbly advise Her 
Majesty that the judgment appealed from should be affirmed and 
the appeal dismissed with costs. 

JR. B. Haldane, Q. C, and A. W. Atwater, (of the Montreal Bar) 
for appellant. 

B. W. Macleod Fullarton, Q.C, for respondents. 



SUPREME COURT OF CANADA. 

Ottawa, 18 Fob. 1896. 
Ontario.] 

Agricultural Insurance Co. v. Sargent. 

Suretyship — Principal and surety — Continuing security — Appropria- 
tion of payments — Imputation of payment — Beference to take 
accounts. 

J. H. S. was a local agent for an insurance company, and col- 
lected premiums on policies secured through his agency, remit- 
ting moneys thus received to the branch office at Toronto from 
time to time. On 1st January, 1890, he was behind in his re- 
mittances to the amount of $1250, and afterwards became further 
in arrears until, on the 15th October, 1890, one W. S. joined him 
in a note for the $1250 for immediate discount by the company, 
and executed a mortgage on his lands as collateral to the note 
and renewals that might be given, in which it was declared that 
payment of the note or renewals or any part thereof was to be 
considered as a payment upon the mortgage. The company charg- 
ed J. H. S. with the balance then in arrears which included the 
sum secured by the note and mortgage, and continued the ac- 
count as before in their ledger oharging J. H. S. with premiums, 
etc., and the notes which they retired from time to time as they 
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became due and crediting moneys received from J. H. 8, in the 
ordinary course of their business, the note and its various re- 
newals being also credited in this general -account as cash. W. 
S. died on 5th December, 1891, and afterwards the company 
accepted notes signed by J. H. S. alone for the full amount of his 
indebtedness, which had increased in the meantime, making 
debit and credit entries as previously in the same account. On 
31st July, 1893, J. H. S. owed on this account a balance of $1926, 
which included $1098 accrued since 1st January, 1890, and after 
he had been credited with general payments there remained due 
at the time of trial $1009. The note W. S. signed on 15th 
October, 1890, was payable four months after date with interest 
at 7 per cent, and the mortgage was expressed to be payable in 
four equal annual instalments of $312.50 each, with interest at 
6 p. c. on unpaid principal. 

Held, that the giving of the accommodation notes without 
reference to the amount secured had not the effect of releasing 
the surety as being an extension of time granted without his 
consent and to his prejudice ; that the renewal of notes secured 
by the collateral mortgage was prima facie an admission that at 
the respective dates of renewal at least the amounts mentioned 
therein were still due upon the security of the mortgage ; that in 
the absenoe of evidence of such intention it could not be assumed 
that the deferred payments in the mortgage were to be expedited 
so as to be eo instanti extinguished by entries of credit in the 
general account which included the debt secured by the mort- 
gage; and that there being some evidence that the moneyB 
credited in the general account represented premiums of insur- 
ance which did not belong to the debtor, but were merely col- 
lected by him and remitted for policies issued through his 
agency, the rule in Clayton's case as to the appropriation of the 
earlier items of credit towards the extinguishment of the earlier 
items of debit in the general account, would not apply. 

Held, also, reversing the judgment dismissing the plaintiff's 
action in the courts below, that under the circumstances disclosed 
the proper course should have been to have ordered accounts to 
be taken upon a reference to the master. 

Appeal allowed with costs. 

Molman, for the appellants. 
Watson, Q. C, for the respondent. 
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18 Feb., 1896. 
Ontario.] 

Booker v. Hoopstbttbr. 

Mortgage — Agreement to chnrge lands — Statute of frauds — 
Registry. 

The owner of an equity of redemption in mortgaged land, 
called the Christopher farm, signed a memorandum as follows : 

" I agree to charge the east half of lot no. 19 in the seventh 
concession of Loughborough, with the payment of two mort- 
gages held by G. M. G. and Mrs. E. respectively upon the 
Christopher farm . . . amounting to $750 . . . and I agree 
on demand to execute proper mortgages of said land to carry 
out this agreement or to pay off the said Christopher mdrt- 



Held, affirming the decision of the Court of Appeal (22 Ont. 
App. E. 175) that this instrument created a charge upon the 
east half of lot 19 in favour of the mortgagees named therein. 

This agreement was registered and the east half of lot 19 was 
afterwards mortgaged to another person. In a suit by one of 
the mortgagees of the Christopher farm for a declaration that 
she was entitled to a lien or charge on the other lot, it was 
contended that the solicitor who proved the execution of the 
document for registry as subscribing witness was not such, but 
that the agreement was in the form of a letter addressed to him. 

Held, affirming the judgment of the Court of Appeal, that as 
the agreement was actually registered the subsequent mortgagee 
could not take advantage of an irregularity in the proof, the 
registration not being an absolute nullity. 

■ Held, per Taschereau, J., that if there was no proof of attesta- 
tion, the Eegistry Act required a certificate of execution from a 
County Court judge, and it must be presumed that such certificate 
was given before registry. 

Appeal dismissed with costs. 

Smyths, Q. C. } for the appellant. 

Langton, Q. C, for the respondent. 
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18 Feb., 1896. 
Prince Edward Island.] 

Mayhiw v. Stoni. 

Administrator — Payment of doubtful chiim by— Death of administra- 
tor — Administration de bonis non~-Recovery back of amount 
paid — Unadministered asset. 

M. married a widbw with a daughter, S., thirteen years old, 
who afterwards lived with him as one of his own family. If. 
died intestate, but had previously provided well for his own 
children. His widow took out letters of administration and 
advertised for presentation of claims against the estate. S. pre- 
sented a claim of $1000 for services performed for deceased and 
the administratrix consulted her solicitor and others who advised 
her to pay it, which she did, and a month after she died. An 
administrator de bonis non t was appointed, who filed a bill in 
equity to have S. declared a trustee for the estate of the $1000 
and ordered to transfer it to the estate. On the hearing S. gave 
evidence of a claim for payment for services made by her on 
deceased in his life-time, and a promise by him to provide for her 
at his death. The Master of the Rolls granted the decree as 
prayed for in the bill, but his judgment was reversed by the 
Court of Appeal in equity on the ground that S. was entitled to 
recover on a quantum meruit the value of her services to deceased 
according to the terms of the agreement to which she testified, 
and following McQugan v. Smith (21 Can. S. C. R. 263) and 
Murdoch v. West (24 Can. S. C. E. 305). On appeal from that 
decision : 

Held, that the claim 'of S. having been made bond fide and paid 
by the administratrix under competent advice, the money, even 
if paid under a mistake in law, could not be recovered back by the 
estate as an unadministered asset. 

Appeal dismissed with costs. 

Stewart, Q.C, for the appellant. 
Davies, Q.C, for the respondent 
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18 Feb., 1896. 
Nova Scotia.] 

N. S. Marine Insurance Co. v. Churchill. 

Marine insurance— Repair of ship — Constructive total loss — Notice 
of abandonment — Sale by master — Necessity for sale. 

The schooner " Knight Templar," insured by a time policy, 
sailed from Turk's Island, W. I., bound for Nova Scotia. Having 
sprung a leak she put back to Turk's Island and was beached. 
A survey was held and the surveyors recommended that the 
cargo be taken out to get at the leak. Two days later another 
survey resulted in finding her leaking three inches per hour, 
and two days after she was making six inches, and the master 
was advised, if she could not be hove out, to put in ballast and 
take her to port for repairs. She was then taken round to an 
anchorage where she remained some weeks, and after being 
surveyed again was stripped, beached, and sold at auction. The 
owners first heard of her having been disabled after the sale, 
and they sent to the underwriters a full account of the whole 
proceedings. 

In an action for the insurance tried with a special jury all the 
findings were in favour of the assured, one of them being that 
the schooner could have been repaired if cost were not consid- 
ered, but that it would cost much more than she was worth. A 
verdict was given against the underwriters. 

Held, affirming the judgment of the Supreme Court of Nova 
Sootia, that if the vessel could have been repaired, even at a cost 
far exceeding her value, there was not even a constructive total 
loss, unless notice of abandonment was given, but 

Held, further, that as it appeared that instructions could not 
be received from the owners inside of four weeks, the expense of 
keeping the schooner safely, the danger of her being driven 
ashore, and the probability that she would greatly deteriorate in 
value during the delay, justified the master in selling on his 
own responsibility, and the sale excused the giving of notice. 

Appeal dismissed with costs. 

Macdonald, for the appellant. 

Ritchie, for the respondent. 
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TOO MANY WORDS. 

One great difficulty in learning what is the law on any given 
subject is that its expounders use too many words. Open one of 
the portly compilations which are often put forth as treatises, 
and read. A thorough master of the English language could put 
three or four pages into one ; could express all the ideas of 
several paragraphs in as many sentences And by this conden- 
sation contradictions would be brought together in contrast, 
inconsistencies exposed, cautiously concealed doubts brought to 
light, and the distinction between settled law and debatable 
questions forced upon the attention of the writer or the reader, 
or both. 

Language is an imtrument of thought And the current legal 
language, as used in setting forth the law, is as clumsy and 
burdensome as are the ploughs and harrows of two centuries ago 
compared to the implements of to-day. • 

But this is not a mere question of expression. Better rhetoric 
will not alone suffice. It will aid. and only aid. What is needed 
is that clearness of conception which only requires a few words. 
When our ideas upon a subject are vague, undeveloped, nebulous, 
we require amplitude of space and phraseology to do justice to 
them. Clear conclusions can be shortly expressed. 

The same principle applies to the process of reasoning by 
which those conclusions are reached. Unsatisfactory reasons 
force us to expansion and amplification to make them appear to 
fill the need. Satisfactory reasons can be shortly stated. 

If a student, when required to abridge a case or a passage in 
the work he is studying, is allowed to take all the space he 
inclines to, he will probably make a long screed which will 
leave the critical instructor in doubt whether he has really 
mastered the thought. But compel him to reduce the chain of 
reasoning to its separate links, and state each in a single 
sentence, and all on a single page of small notepaper, and we see 
from the result, at once, whether he has made the subject his 
own. 

Erroneous conceptions, confusion of thought, unrecognized 
inconsistencies, unperceived inadequacies, easily hide themselves 
in a superabundance of flowing sentences rambling on without 
restraint. Conciseness is the great detector of fallacies. To 
introduce severe terseness into unrestrained verbiage brings all 
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its weakness into the light. To cancel every sentence and every 
member of a sentence that does not add something valuable to 
what was said before, and to cancel every word in the sentences 
left that does not make that value more clear, is a pruning that 
lets the light of truth into the tree of knowledge and gives 
vitality to the fruit 

To raise thought to its highest power, the formula of words 
must be reduced to its lowest terms. This more than any other 
intellectual characteristic is the secret of the masterful power of 
Shakespeare, and Bacon's essays, and the English Bible. 

There is no class of compositions in all the arts of letters 
which stands in sorer need of this principle than judges' opinions 
and lawyers' briefs. A large part of legal writing appears to be 
done as a means of thinking through the fog out into tho clear. 
The easy facility of expression which shorthand and the type- 
writer give us, and the habit of estimating expression by a com- 
mercial value of so much a folio, are responsible for much of that 
growing uncertainty of legal minds about the law, which is 
called u uncertainty of the law." It is really uncertainty of the 
lawyer. 

Voluminousness is the mother of indecision. — University Law 
Review, New York, 



THE SCOTCH OATH IN THE COURTS OF LAW. 

In view of the practice of some of the judges, says the London 
Law Journal, the following letter of Mr. Francis A. Stringer, 
which appeared some time since in the Times, is worthy of 
reproduction : 

Under the above heading you were good enough to publish a 
letter from me on March 17, 1893, calling attention to the statu- 
tory right of every person sworn for any purpose to swear in 
Scotch form without the use of any book. On May 31, 1893, a 
circular was issued by the Home Office giving tho form of Scotch 
oath to be administered under section 5 of the Oaths Act, 1888. 
Prior to March, 1893, there had been considerable friction in the 
various Courts of the country in consequence of resistance being 
offered to the claims of medical men to be sworn without ' kisning 
the Book/ in accordance with their undoubted right under the 
section named. This resistance was offered by officials of the 
Courts who were ignorant of the then somewhat new provision, 
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and by coroners, magistrates, and even judges who retained a 
personal objection to the new form of oath prescribed by statute. 
Since that time correspondents have brought to my notice 
many instances of the same kind. The Lancet and the British 
Medical Journal, and, indeed, all the medical papers, have per- 
severed in strongly upholding the right of every witness to be 
sworn without ' kissing the Book/ and they not unnaturally com- 
plain that those who administer the law should place hindrances 
in the way of witnesses who claim only their legal right when 
they ask to bo sworn in Scotch form. 

Two recent occurrences of the kind are in such flagrant 
violation of the Oaths Act that I venture once more to call 
attention to the matter in your columns, in the hope that this 
constant cause of friction in legal proceedings may thereby be 
diminished, and perhaps even removed altogether. On one of 
the occasions referred to the rector of a country parish was called 
upon to give evidence before the magistrates. He asked to he 
sworn in Scotch form. The chairman said to him, 'I should 

like to know, Mr. , why you, being a clergyman of the 

Church of England, object to kiss the Book?' The witness 
answered, * I have a strong objection to kissing the Book in these 
days of infectious diseases.' The magistrate exclaimed : ' He is 
afraid of catching an infectious disease from the Bible ! ' The 
other occurrence took place in one of our London County Courts 
only a few days ago. A witness, who was a Scotchman, objected 
to ' kiss the Book ' on the ground that ' hundreds of people had 
kissed it before him that day, and some of them probably had 
infectious diseases/ It is incredible, but the report states that 
the witness was bullied by the usher who was administering the 
oath, reprimanded by the judge, and made to kiss the Book. I 
enclose cuttings from newspapers in verification of these state- 
ments. I merely refer to these occurrences as an illustration of 
what is goiDg on. 

1 need not insist at any length on the legal question involved. 
There is no doubt whatever about it. The Oaths Act says 
(section 5) : i If any person to whom an oath is administered 
desires to swear with uplifted hand in the form and manner in 
which an oath is administered in Scotland he shall be permitted 
so to do, and the oath shall be administered to him in such form 
and manner without further question.' The form of the Scotch 
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oath has been duly prescribed, and every person who administers 
an oath is bound to know it, and to use it whenever it is asked 
for, and every person has a right to be so sworn if he wishes 
" without further question." 

But a form of oath established by the State rests necessarily 
upon something less tangible, it may be, but not less powerful in 
its operation, than an Act of Parliament. If it has no root in 
the national sentiment, it fails to appeal to the imagination of 
the person to whom the oath is administered, and gradually 
sinks into an empty form of words. That, to my thinking, is 
precisely what has happened to our English method of swearing 
by kissing the Bible. It was originally founded on the national 
feeling of reverence for the Bible, which feeling the State desired 
to utilize so that it might bind people's consciences to act hon- 
estly in public positions and speak the truth in aid of justice. It 
has lost its power and degenerated into a mere form, partly 
because the words of the oath are not clear or precise, and partly 
I believe, because the indiscriminate use of the Bible for the 
purpose has removed all sense of solemnity from the act of kiss- 
ing it. In my judgment the Bible is desecrated by the use it is 
put to in our Courts. Some time ago, having to wait in a South 
London Police Court on a Monday morning, I witnessed the 
Saturday night's charges being disposed of. Upwards of a 
hundred witnesses were sworn, and the Court copy of the Bible 
was handled and kissed by people of the lowest type — by 
prostitutes and street ruffians of dissipated and filthy appearance 
and by persons bearing evident marks of advanced consumption 
or other diseases. I cannot see in such a practice any evidence 
of reverence for the Bible. 

On several occasions when a witness has desired to be sworn 
in the solemn Scotch form the presiding judge or magistrate has 
made the same sort of disparaging remark as the one I have 
quoted above, suggesting that in the objection to "kiss the 
Book " for fear of infection there lurked a lack of reverence for 
the Bible. I have reason to believe that the fear of having such 
a charge made against them from the Bench deters many 
witnesses from asking to be sworn in Scotch form, which they 
would greatly prefer. This is not as it ought to be. Medical 
men refuse to be sworn by ' kissing the Book,' because they 
believe the practice is dangerous to health. If their view is 
right, ought the State to retain such a form of oath ? Would rj. 
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not be better to abolish it altogether in favour of the more 
cleanly, and far more solemn, form of the Scotch oath ? 

Mr. Justice Hawkins at Cambridge Assizes recently passed a 
strong condemnation on the ordinary form of oath. He thought 
it lacked clearness and definiteness. He said that, in his opinion, 
it was surprising that the legislature had not turned its attention 
to the subject, and he suggested that every witness should swear 
before giving evidence by simply saying the words, " I swear to 
God that I will speak the truth. 1 ' This is, in fact, the Scotch 
form of oath. 

I cannot but hope that Parliament will adopt Mr. Justice 
Hawkins' suggestion. The whole law of oaths would be enor- 
mously simplified thereby. Such an oath as that suggested 
could be taken without alteration by Christians of all denomin- 
ations, by Jews, Mahomedans, and Buddhists, and, indeed, by 
everyone except those who have the right by law to affirm in 
lieu of swearing. 

In the meantime it would be well if the authorities would take 
notice of every attempt on the part of magistrates, judges, or 
officials to ignore or resist the provisions of section 5 of the 
Oaths Act, 1888. 



GENERAL NOTES. 



The Administration op tub Oath in Courts op Law. — In 
view of the danger of contagious disease being spread through 
the handling and the kissing of the Now Testament by persons 
of all sorts and conditions, in the ordinary form of the adminis- 
tration of the oath to a witness, Judge Emden has had notices 
conspicuously posted in the Lambeth County Court calling at- 
tention to the provisions of. the Oaths Act, 1888, by which the 
kissing of the book may be dispensed with. He has also in- 
structed the officers of the Court, when administering the oath, 
to draw the attention of witnesses to the fact that they need not 
kiss the book unless thoy think tit. In making this announce- 
ment in Lambeth County Court, Judge Emden said the Oaths 
Act permitted any person so desiring to be sworn with uplifted 
hand, which was known an the Scotch form, and any witness 
appearing at the Courts over which he presided was at full liberty 
to be sworn in this man nor. It was noticed that in the cases 
which were heard after his Honour's announcement the witnesses 
all availed themselves of the Act referred to by Judge Emden. 
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CURRENT TOPICS AND CASES. 

The latest decision on the subject of contracts by way 
of gaming or wagering is that given by the House of 
Lords in Universal Stock Exchange v. Strachan, on March 
20. It was there held that securities deposited by way 
of " cover " with stock dealers in gaming transactions for 
u differences " in stocks and shares, are not " deposited to 
abide the event on which any wager shall have been 
made " within the meaning of the Imperial Gaming Act, 
1845, 8. 18, and may be recovered by the depositor. After 
hearing the appellants' counsel, their lordships affirmed 
the decision of the Court of Appeal, without calling upon 
counsel for the respondent 



While the blind and crippled appeal to the sympathies 
of all, and are entitled to the utmost indulgence com- 
patible with public decency, toleration may be carried 
too far. The Hon. Mr. Justice Baby, in his charge to the 
Grand Jury at the opening of the Criminal Term in 
Montreal, on March 1st, very properly directed attention 
to the excessive growth of mendicancy on the public 
streets, and the monstrous exposure of cripples and 
deformed persons at all the corners of our public squares 
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and busiest thoroughfares. This is an evil which seems 
to have suddenly sprung into existence, and the com- 
petition for alms is growing in intensity. Not content 
with a silent appeal to the charitably disposed, each of 
these beggars is provided with a metal pot, in which 
pennies are rattled continuously with a vigour and per- 
sistence which indicate that physical energy is certainly 
not deficient in the suppliant. The noise is audible at a 
distance of several hundred yards, and in many offices 
three of these " beggars aggressive " may be heard reso- 
lutely at work throughout the entire day. It would be 
interesting to know who is responsible for the existence 
of this nuisance. It is not only a serious interruption to 
business, but it is utterly repulsive to visitors and to all 
who must use the streets, and, as we conceive, a serious 
breach of law and good order and government. We trust 
that the remarks of Mr. Justice Baby will not pass un- 
heeded by those who are responsible for the present state 
of things. • 



In view of the fact that in Montreal We frequently 
have four or five courts (including those which sit at 
the same time in more than one division), in session at 
once, and that ten to twelve superior judges are pretty 
constantly engaged in the work of the Superior Court, it 
presents a striking contrast to learn that in Liverpool 
and Manchester there are not even now continuous law 
sittings, in spite of great persistence in urging the 
demand for a resident judge of the High Court. Numer- 
ous cases have to be tried in London, and at great expense, 
where the witnesses are numerous, and other busi- 
ness has to await the convenience of judges travelling 
on circuit. The request for a resident judge would seem 
to be reasonable, even if the change be attended by some 
disadvantages. 



Lord Russell, the Lord Chief Justice of England, has 
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contributed to a magazine an article on " The Bar as a 
Profession." Although the subject is somewhat trite, 
people naturally look with interest to see what an ex- 
member as eminent and eloquent as Lord Russell, has to 
say on it. The Chief Justice holds that there are four 
great qualities essential to success at the bar. The first 
is love of the profession for its own sake ; secondly, phy- 
sical health to endure its trials; thirdly, clear-headed 
common sense ; and lastly, the ability to wait. The first 
three qualities are equally essential in almost every 
avocation, and even the last is one much to be desired, 
and one which should not be conspicuously absent, in 
any toiler for success. The Chief Justice, as an incentive 
to patience, mentions that when he was a struggling 
junior of four years' standing on the Northern Circuit, he 
used to dine after a frugal fashion with two young mem- 
bers of the circuit who were beginning to despair of 
attaining success in England. One of these young men 
is now Speaker of the House of Commons, the other is 
Lord Herschell, while the narrator is the Lord Chief 
Justice of England. 

SUPREME COURT OP CANADA. 

Ottawa, 18 Feb., 1896. 

Drysdalk v. Dug as. 
Quebec] 

Nuisance — Livery stable — Offensive odors from — Noise of horses — 

Damages. 
An action for damages was brought by a householder against 
the proprietor of a livery stable adjoining his premises, which, it 
was claimed, constituted a nuisance from the offensive odors 
proceeding from it, and from the noise made by the horses at 
night. The pleas to the action were that the stable was a 
necessity to the residents of the place, and that it was built 
according to the most improved modern methods of drainage 
and ventilation. The trial judge found that the odors and noise 
were a source of injury, and gave judgment for the householder 
with damages for past damage, and a separate amount for 
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damages in the future, unless the cause of offence were removed 
at a certain time. The Court of Queen's Bench affirmed the first 
holding, but reversed that as to future damages. 

Held, G wynne, J., dissenting) that if the stable was offensive 
to the plaintiff he could recover damages for the inconvenience 
caused thereby, and the two courts having found that the cause 
of offence existed their judgment should be affirmed. 

Appeal dismissed with costs. 

Greenshields, Q.C., for the appellant. 

Robidoux, Q.C., for the respondent. 



22 Feb., 1896. 
Exchequer Court.] 

Coombs v. Th» Quien. 

Railway company — Purchase of ticket — Rights of purchaser — Co»- 
tinuous journey — Right to stop over — Conditions on ticket. 

C.saw an advertisement by the Intercolonial Railway Company 
that on March 30, 31, and April 1, excursion tickets would be 
issued at one fare, not good if used after April 1st. He pur- 
chased a ticket on March 31, his attention not being drawn to 
conditions on the face of it, "good on date of issue only," and 
11 no stopover allowed," and he did not read them. .He started 
on his journey on March 31st, and stopped over night at a place 
short of his destination, and took a train for the rest of the trip 
the next morning, when the conductor refused to accept the 
ticket he had and ejected him from the car as he refused to pay 
the fare ngain. He filed a petition of right to recover damages 
from the Crown for being so ejected. 

Held, affirming the decision of the Exchequer Court (4 Ex. 
C. B. 321), that if the ticket had contained no conditions it would 
only have entitled C. to a continuous journey, and not havegiven 
him the right to stop over at any intermediate station, and he 
had still less right to do so when he had express notice that he 
could only use the ticket on the day it was issued and would not 
be allowed to stop over. 

Appeal dismissed with costs. 

Orde, for the appellant. 

Newcombe, ' Q.C., Deputy Minister of Justice, for the res- 
pondent. 
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18 Feb., 1896. 
New Brunswick.] 

City of St. John v. Campbell. 

Municipal corporation — Repair of streets —Non-feasance— Elevation 

of sidewalk. 

In the city of St. John, N.B., a sidewalk on one of the streets 
adjoining private property had been covered with asphalt, 
whereby it was raised considerably above the level of the private 
way. After a time water dropping from a house on the adjoin- 
ing property wore away a portion of the sidewalk, and C. in 
atepping on it from the private property fell and was injured, 
and brought an action against the city for damages. At the 
trial of the action she was nonsuited, but the nonsuit was set 
aside by the full court and a new trial ordered. 

Held, reversing the judgment of the Supreme Court of New 
Brunswick (33 N. B. Bep. 131), that if the accident occurred 
from the level of the sidewalk being raised above that of the 
private way it was not misfeasance ; and if from the street being 
out of repair it was mere negligence of non-feasance ; and in 
neither case was the city liable. Municipality of Pictou v. 
Geldert. (1893) (A. C. 524) and Municipal Council of Sydney 
v. Bourke (1893, A. C. 433) followed. 

Appeal allowed with costs. 

Pugsley, Q.C., & Baxter, for the appellants. 

Currey, Q.C., for the respondent. 



18 Feb., 1896. 
New Brunswick.] 

St. Paul Firk & Marine Insurance Co. v. Troop. 

Marine insurance — Voyage policy—" At and from " a port — Con- 
struction of policy — Usage. 

A ship was insured for a voyage "at and from Sydney to St. 
John, N.B., there and thence" etc. She went to Sydney for 
orders, and without entering within the limits of the port as 
defined by statute for fiscal purposes, brought up at or near the 
mouth of the harbour, and having received her orders by signal 
attempted to put about for St. John, but misded stays and was 
wrecked. In an action on the policy evidence was given estab 
lishing that Sydney was well known as a port of call, that ships 
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* 

going there for orders never entered the harbour, and that the 
insured vessel was within the port according to a Royal Sur- 
veyor^ chart furnished to navigators. 

Held, affirming the decision of the Supreme Court of New 
Brunswick (33 N. B. Rep. 105), that the words "at and from 
Sydney 1 ' meant at and from the first arrival of the ship; that 
she was at Sydney within the terms of the policy ; and that the 
policy had attached when she attempted to put about for St 
John. 

Appeal dismissed with costs. 

Currey, Q.C., for the appellant. 

Pugsley, Q.C., for the respondents. 



18 Feb., 1896. 
New Brunswick.] 

Mowat v. The Boston Marine Insurance Co. 

Marine insurance — Goods shipped and insured in bulk — Loss of 
portion — Total or partial loss — Contract of insurance — Con- 
struction. 

M. shipped on a schooner a cargo of railway ties for a voyage 
from G-aspe to Boston, and a policy of insurance on the cargo 
provided that " the insurers shall not be liable for any claim for 

damage on lumber but liable for a total loss of a part if 

amounting to five per cent on the whole aggregate value of such 
articles." A certificate given by the agents of the insurers when 
the insurance was effected had on the margin the following 
memorandum in red ink : " Free from partial loss unless caused 
by stranding, sinking, burning, or collision with another vessel 
and amounting to ten per cent. " On the voyage a part of the 
cargo was swept off the vessel during a storm, the value of which 
M. claimed under the policy. 

Held, reversing the decision of the Supreme Court of New 
Brunswick (33 N. B. Rep. 109), Taschereau, J., dissenting, that 
M. was entitled to recover ; thai though by the law of insurance 
the loss would only have been partial, the insurers, by the 
policy, had agreed to treat it as a total loss ; and that the 
memorandum on the certificate did not alter the. terms of the 
policy, the words " free from partial loss " referring not to a 
partial loss in the abstract, applicable to a policy in the ordinary 
form, but to such a loss according to the contract embodied in 
the policy. 
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Held, further, that the policy, certificates and memorandum 
together constituted the contract and must be so construed as to 
avoid any repugnancy between their provisions, and any 
ambiguity construed against the insurers from whom all these 
instruments emanated . 

Appeal allowed with costs. 

Palmer ^ Q.C., for the appellant. 

Weldon, Q.C.j for the respondent. 



18 Feb., 1896. 

Niilon v. City of Toronto and Lennox. 
Ontario.] 

Contract, Construction of— Inconsistent conditions — Dismissal of con- 
tractor — Architect's powers — Arbitrator — Disqualification — Pro- 
bable bias — Evidence, Rejection of — Judge's discretion as to order 
of evidence. 

A contract for the construction of a public work contained the 
following clause : " In ca9e the works are not carried on with 
such expedition and with such materials and workmanship as the 
architect or clerk of the works may deem proper, the architect 
shall be at liberty to give the contractors ten days' notice in 
writing to supply such additional force or material as in the 
opinion of the said architect is necessary, and if the contractors 
fail to supply the same, it shall then be lawful for the said archi- 
tect to dismiss the said contractors, and to employ Qtber persons 
to finish the work.' 1 The contract also provided that a the gen- 
eral conditions are made part of this contract (except so far as 
inconsistent herewith), in which case the terms of this contract 
shall govern." The tirdt clause in the " general conditions " was 
as follows : " In case the works from the want of sufficient or 
proper workmen or materials are not ptoceeding with all the 
necessary despatch, then the architect may give ten days' notice 
to do what is necessary, and upon the contractor's failure to do 
so, the architect shall have the power at his discretion (with the 
consent in writing of the Court House Committee, or Commission 
as the case may be), without process or suit at law,* to take the 
work or any part thereof mentioned in such notice, out of the 
hands of the contractor." 

Held (Sedgewick and Grirouard, JJ., dissenting), that this last 
clause was inconsistent with the above clause of the contract, and 
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that the latter must govern. The architect therefore had power 
to dismiss the contractor without the consent in writing of the 
Committee. 

At the trial, the plaintiff tendered evidence to show that the 
architect had acted maliciously in the rejection of materials, but 
the trial judge required proof to be first adduced tending to show 
that the materials had been wrongfully rejected, reserving until 
that fact should be established the consideration of the question 
whether there was malice on the part of the architect. Upon 
this ruling plaintiff declined to offer any further evidence, and 
thereupon judgment was entered for defendants. 

Held, that this ruling did not constitute a rejection of evidence, 
but was merely a direction as to the marshalling of evidence, and 
within the discretion of the judge. 

Appeal dibmissed with costs. 

8. H. Blake, Q. C., & W. Cassels, Q. C., for appellant. 
McCarthy, Q. C., & Fullerton, Q. C, for respondent, City of 
Toronto. 
Nesbitt and Qrier for respondent Lennox. 



18 Feb., 1896. 
Ontario.] 

Isbestbr v. Ray. 

Partnership — Note made by firm — Representation as to members — 
Judgment against firm — Action on against reputed partner- 
Agreement as to liability. 

An action was brought against the firm of M. I. & Co., as 
makers, and against J. I., as indorser, of a promissory note. 
Judgment went by default against the firm, but the action failed 
as to J. I., it being held that an agreement established on the 
trial by which the holders of the note admitted that it was 
indorsed for their accommodation and agreed that the indorsee 
was not to be liable, was a conclusive answer. An action was 
afterwards brought on the judgment against the firm to recover 
from J. I. as a member thereof, and also on several promissory 
notes made' by the said M. I. & Co. 

Held, affirming the decision of the Court of Appeal (22 Ont 
App. R. 12) which reversed the judgment of the Divisional 
Court (24 O. R. 497) as to the action on the judgment, but 
affirmed it on the other claim, that J. I. having succeeded in the 
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former action on the ground that it had been agreed that he was 
not to be liable in any way on the note, there in suit, the judg- 
ment on each former action was a conclusive answer to the 
present. 

Held, farther, that as to the other notes sued on, J. I. having, 
when the notes were made, held himself out to the payees as a 
member of the firm of Af . I. & Co., (the makers), he was liable as 
a maker though he might not, as a matter of fact, have been a 
partner at the time. 

Appeal dismissed with costs. 

McCarthy, Q.C., & Code, for the appellant. 

AyUsworth, Q.C., «& Cameron, for the respondents. 



Ontario.] 

Canadian Pacific Br. Co. v. Township of Chatham. 

Municipal by-law — Special assessments — Drainage powers of coun- 
cil as to additional necessary work$~UUra vires resolutions — 
Executed contract. 
After the construction of certain drainage works under the 
provisions of the Municipal Act B. S. O. ch. 184, ss. 569, 576, 
which benefited lands in an adjoining township, it was found 
necessary to 'Construct a culvert under the line of the Canadian 
Pacific Bailway in order to carry off the water brought down by 
the drain and prevent damages by the flooding of adjacent lands. 
By contract under seal entered into by plaintiffs and defendants, 
the plaintiff agreed to construct and did construct the needful 
culvert at a cost of over $200. On its completion the works 
were accepted and used by the municipal corporation, certain 
officials of the corporation having assured the plaintiffs that 
should the funds provided under the original by-law for the con- 
struction of the drainage works prove insufficient, the necessary 
amendments would be made under sec. 573 of the Municipal 
Act, and the additional sum so required obtained. The 
municipal council passed resolutions approving of the work and 
paid sums on account, but did not pass a new by-law or make 
any report or fresh assessment respecting the contract with the 
plaintiffs or the works executed thereunder. 

Held, reversing the decision of the Court of Appeal (22 Ont. 
App. B. 330) and of the Divisional Court (25 O. B. 465) 
Taschereau, J., dissenting, that as the works done by the plain- 
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tiffs under the agreement were absolutely necessary to the 
efficient completion of the drainage works contemplated by the 
original by-law, the case came within the provisions of the 513rd 
section of the Municipal Act, R. S. O. ch. 184, and the contract 
under which it had been executed was binding upon the defend- 
ants. 

Held, by Taschereau, J., dissenting, that the plaintiffs were 
guilty of laches in neglecting to ascertain whether the corpor- 
ation was acting intra vires before entering upon their contract, 
and that it would be contrary to the policy of the statute to 
grant them a recovery which would be so largely in excess of 
the expenditure contemplated by the original by-law. 

Appeal dismissed with costs. 
, Moss, Q.C., <& MacMurchie, for appellants. 

Wilson, Q.C., dh Pegtey, Q.C., for respondents. 



18 Feb., 1896. 
Nova Scotia.] 

Clark v. Phinnby. 

Executors — License to sell real estate — Petition to revoke — Judg- 
ment on — Res judicata — Estoppel. 

Judgment creditors of devisees under a will, presented a 
petition to the Probate Court to revoke a license granted to the 
executor to sell the real estate of the testator for payment of his 
debts. The petition was refused by the Probate Court, and the 
judgment refusing it was affirmed by the Supreme Court of Nova 
Scotia. The executor *old the land under the license and a part 
of the purchase money was paid to the judgment creditors who, 
still claiming the license to be null, issued execution against the 
lands so sold, and the purchaser from the executor brought an 
action to establish the title thereto. 

Held, affirming the decision of the Supreme Court of Nova. 
Scotia (27 N. S. Rep. 384), that in this action the judgment 
creditors could not attack the license on grounds which were, or 
might have been taken on the petition to revoke, and the judg- 
ment on said petition was res judicata against them. 

Held, further, that the creditors by accepting a portion of the 
purchase money on the sale, knowing the source from which it 
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oame, had elected to treat the license as valid, and were estopped 
from attacking it in this proceeding. 

Appeal dismissed with costs. 

Roscoe for the appellants. 

J. J. Ritchie, Q.G, for the respondent. 



COUR DE CASSATION, (CH. CIV.). 

Presidence de M. le premier president Mazeau. 

Audience da 3 ftvrier 1896. 

Ghemins defer — Bagages — Perte ou ovaries- -Gompagnie des 
Wagons-Lits — Responsabiliti. 

On ne saurait assimiler a une hdtellerie, en ce qui touche la responsa- 
bilite de la perte des objets qui y sent diposis, les voitures spe- 
cials que la Compagnie international des wagons lits met d la 
disposition du public, soit en les intercalant dans les trains ordi- 
naire* des Gompagnies de chemins de fer, soit en formant avec 
ces seules voitures des trains directs, dits international, orga- 
nists sous sa direction exclusive, notamment quant a la delivrance 
des billets et a Venregistrement des bagages. 

Des lorsy et spicialement dans cette dernitre hypotJUse — con- 
fomtfment aux rlgles ordinaires du contrat de transport par voie 
ferrie, seules applicable* en pareille matiere — la dite compagnie 
(abstraction faite d'unefaute de ses agents), ne pent, en cas de 
perte ou (Tavaries, etre declares responsable envers les voyageurs 
que des bagages qu'ils lui avaient confits, en les faisant enregis- 
trer, et non pas des objets qu'ils auraient gardes avec eux dans 
les compartiments oil ils ont pris place. 

Yoici lee oirconstances de fait dans lesquelles est intervenne la 
decision ci-dessus analyse : 

M. Barthelemy avait pris & Lisbon ne, & destination de Paris, 
une cabine dans le train connu sous le nom de "Sud- Express," 
organise par la Compagnie international des Wagons-Lits et 
des grands express europ£ens. II avait depose" dans ce comparti- 
ment ses bagages & la main parmi lesquels se trouvait an sac 
renfermant des bijoux. Pendant le voyage, le sac dieparut, et 
les investigations faites depuis pour etablir la cause de cet 
I vehement etant res tees vaiues, la Compagnie des Wagons-Lits 
refusa de reparer le prejudice que cette perte avait cause* & M. 
Barthelemy. 
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Ce dernier l'assigna alors en dommaga-intArdla devant le jug* 
de paix da huitidme arrondissement de Paris, en invoquant lee 
dispositions de 1'artiole 1952 da code civil qai declare lee auber- 
gistes et lea hdteliers responsables, comme dlpoeitaires dee effete 
apportls par lee voyageurs logeant chez eux, et qai assimile le 
d6p6t de cee sortes d'objets au d6pdt nlcessaire. 

Par aoe decision, en date da 8 novembre 1891, le jage de paix 
fit droit a cette action. 

Mais, sur appel, le Tribunal civil de la Seine prononga, le 14 
mai 1892, un j age men t infirmatif exonlrant la oompagnie de 
toate responsabilitl. 

Cost sur le pourvoi form4 contre ce jugement que la chambre 
civile a rendu I'arrSt dont nous avons donnl ['analyse dans la 
Gazette du 6 flvrier. 

A raison de l'interftt pratique de la solution qu'il oonsacre, nous 
crayons devoir, aujourd'hui publier le texte de oet arr6t, dans aa 
partie relative au fond mdme du litige : 

" La cour ; 

" Oui en 1' audience publique de ce jour, M. le conseiller Eal- 
cimaigne en son rapport, Me de Ramel, avocat de la oompagnie 
dlfenderesse, en ses observations, ainsi que M. Desjardins, avocat 
glnlral en ses conclusions, et aprds en avoir immediate men t 
d£lib6r6 conformlment a la loi ; 

" Attendu qu'il est constats par le jugement attaqul que la 
compagnie internationale des Wagons-Lite fait cirouler sur di- 
verses voies ferries en France et a l'etranger, des voi tores sp£- 
ciales, dans lesquelles elle met a la disposition du public des 
compartiments munis de lits, des cabinets de toilette, un restau- 
rant, et lui procure un service de domesticity ; que, pour prendre 
place dans ses voi to res., le voyageur doit payer a la compagnie 
de chemin de fer le cout d'un billet de premiere classe, et a la 
Compagnie des Wagons-Lite un supplement reprlsentant la 
moitil du prix de la place; que mSme pour 1'organisation de 
certains trains internationaux directe, et notamment du 4< Sud- 
Express " dont il s'agit en l'esptae, la Compagnie des Wagons- 
Lite se charge seule d'assurer a Paris et dans les gares 6trang&res 
au r£seau, le service de la dllivrance des billets, de Penregistre- 
ment et de la remise des bagages, se substituant ainsi a la 
compagnie de chemin de fer dont elle emprunte settlement les 
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voies et la traction, et k laquelle elle garantit une recette 
moyenne ; 

'• Attendu que le contrat qui intervient alorg et dont le .but 
eesentielle est de prendre le voyageur k son point de depart pour 
le conduire k sa destination, moyennant an prix dont les divers 
dements sont calculus d'aprds la distance k parcourir, est nn 
contrat de transport dont l'exlcution est assurle par le concours 
simultane de la compagnie de chemin de fer et de la Compagnie 
dee Wagons-Lite ; 

" Que si, en ^change d'une majoration de prix, le voyageur 
pent effectuer son trajet dans de meilleures conditions de luxe et 
de confort, cette ciroonstance ne modifie pas la nature juridique 
du contrat ; 

" Attendu d6s lore qu'abstraction faite dee fautes personnelles 
k see agents, la Compagnie des Wagons-Lite n'est responsable, en 
vertu des articles 1782 et 1784 du code civil, des cas de perte ou 
d'avaries que pour les choses qui lui ont 6\A confides ; 

" Et attendu que le jugement attaqul constate d'une part que 
le sac perdu n'avait pas 6t6 confix k la Compagnie des Wagons- 
Lite par les 6poux Barthllemy qui ne l'avaient pas fait enregis- 
trer et qui l'avaient conserve avec eux ; d' autre part qu'aucune 
faute n'a 6t6 Itablie k la charge des employes ; 

" Attendu que vainement le pourvoi soutient que si le voya- 
geur coDclut avec la compagnie du chemin de fer un contrat 
ordinaire de transport, il forme en m£me temps avec la Compa- 
gnie des Wagons-Lite une convention distincte qui constitue un 

d6p6t d'hdtellerie; 

" Attendu que les caractdres du contrat prlvu par les articles 
1952 et 1953 ne se rencontrent pas dans l'espdce, et qu'on ne 
saurait considlrer comme un dlposant le voyageur qui ne se des- 
saisit pas de see bagages k la main et qui peut exercer personnel- 
lement sur eux, pendant toute la dur£e du parcours, une surveil- 
lance inceesante ; 

" D'ou il suit, qu'en repoussant, dans ces circonstances Paction 
en responsabilitd dirigle par Barthllemy contre la Compagnie 
des Wagons-Lite, le jugement attaqul n'a ni violl, ni faussement 
appliqul les dispositions de loi visles par le pourvoi ; 

" Pour ces motifs, rejette ce pourvoi, etc." 

Gazette des Tribunaux, 9 ffiv. 1896. 
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QUEEN'S BENCH DIVISION. 

London, 12 Feb. 1896. 

Strickland, appellant, & Hayes, respondent (31 L. J.) 

County council — By-laws for good rule and government — Limitation 
in terms — Profane language. 

This was a case stated by justices before whom the appellant 
bad been convicted of an offence against a by-law made by the 
Worcestershire County Council i for the good rule and govern- 
ment ' of the county under section 16 of the Local Government 
Act, 1888. The by-law in question was as follows, and had, with 
others, been allowed by the Secretary of State : ' No person shall 
in any street or public place or on land adjacent thereto sing or 
recite any profane or obscene song or ballad or use any profane 
or obscene language.' It was proved that the obscene language 
complained of was used by the appellant on a footpath in a field, 
and that a large number of persons were present. The question 
for the opinion of the Court was whether this by-law was ultra 
vires, unreasonable and repugnant to the general law of the land, 
as the appellant contended it was. ' 

The Court (Lindley, L.J., and Kay, L.J.) held that in the 
absence of any restriction of the offence to cases where annoyance 
was caused the by-law was too wide. The expression ' land 
adjacent ' (to any street or public place) went too far. The con- 
viction could not be sustained. 

Appeal allowed. 



MB. JUSTICE BABY'S CHARGE. 

In charging the grand jury at the opening of the March term 
of the Court of Queen's Bench, Mr. Justice Baby A referred to some 
topics of general interest. The following are extracts from the 
charge : — 

" The Legislature has thought fit,'gentlemen, whilst raising your qual- 
ification, to reduce the number requisite for the constitution of your 
important body to twelve members, instead of twenty-four, as it stood 
hitherto. The number of twelve has been considered sufficient to perform 
the serious work devolving on you by law, and I trust that, by an in- 
crease of devotedness and attention to your duties, you will respond to 
the hopes entertained by the proper authorities on the subject This 
reduction has necessitated an amendment to the law regarding your pro- 
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ceeding8, by which seven jurors only are required to bring in a bill. 
Likewise, for the first time, in this district, has the law respecting the 
higher qualification of petty jurors been called into operation, and I am 
most hopeful that the effect of this new legislation, as already expressed 
by this Court, will tend, in no small degree, to the better administration 
of justice within this district. 

" I cannot refrain, gentlemen, from putting before you a subject con- 
nected with the highest grade of criminality, and which has given rise to 
very grave apprehensions in the community for some time past 

" I wish to direct your attention to the crime of arson, or incendiarism, 
which, on account of, and from certain well-known reasons— very easily 
pointed out — has been on the increase, and that to a most alarming 
extent. 

41 The great facilities afforded by insurance companies to individuals 
for insuring arises, no doubt, from the great rivalry and competition 
which exists among them, by which they are induced most of the time 
to lay aside such precautions as are necessary to secure a safe risk, and 
which make them accept a premium which otherwise, if listening t j 
common prudence only, they would refuse. This is, evidently, an in- 
centive, I must say, to the committal of the crime, the extension of which 
is now so loudly complained of, and justly so. 

" He it as it may, the prevalence of arson in our midst, it must be ad- 
mitted by all, has justly alarmed the public, for it is a crime which 
involves very often the danger of loss of life and property, and the alarm 
is the greater, when it is seen that incendiaries band themselves together 
for the commission of the nefarious crime. 

(After referring to the Bale of newspapers on the streets by 
young girls, his Honour continued : — ) 

" In the next place, I would refer you to that revolting spectacle that 
one sees very often— much too often— on our principal streets, filled with 
our wives and daughters and sisters, as well as people of all classes, 
attending to their business and occupations. I mean the presence of 
those most unfortunate beings, those cripples of all sexes and ages, who, 
in order to excite sentiments of charity, lay before the passer-by their 
hideous infirmities. The effects of such a sight, in some cases, are well 
known, and I need not quote to you here, to convince you. the sayings 
and writings of the learned and experienced on the subject 

" Here again, a reform is called for. These poor unfortunates should 
not be allowed to stand on the public thoroughfares, it seems to me, with 
the expectation that a helping hand is about to come to their assistance. 
There are, in our large and prosperous metropolis, many charitable and 
philanthropic institutions of all kinds ready to give them as comfortable 
an abode as they can expect, and I consider that the proper authorities, 
in attending to this, as well as to the other first- mentioned matter, 
would only be performing their part, which, I am sure, would not be an 
uncharitable one. Let their attention be called to the subject and they 
will be, no doubt, properly attended to.'' 



11 THE LEGAL NEWS. 

GENERAL NOTES. 

Bulks of Evidence. — If r. Justice Mathew seems determined 
not to let a pedantic adherence to strict rales of evidence prevent 
him from doing justice speedily. In a marine insurance case the 
plaintiff's counsel proposed to read letters that had passed 
between the plaintiff and his broker to show what was the 
position of affairs. An objection that the letters were not 
evidence was promptly overruled by the learned judge, who said 
that he would not listen to it in the case of commercial docu- 
ments, the reading of which might save much evidence and 
waste of time. Old-fashioned lawyers may cavil, but there can 
be no doubt now that M r. Justice Mathew's elastic procedure has 
done much towards the success of the Commercial Court In 
the same action his lordship stated that in commercial oases a 
copy of the correspondence should always be made for the judge's 
use, and would always be allowed on taxation. — Law Journal 
(London.) 

Fictitious Capital.— A great deal of joint stock capital is 
said to be illusory— of issued capital, that is, for of course 
nominal capital furnishes no criterion— and there is a good deal 
of truth in the allegation. Promoters can, and often do, fix a 
fancy price for the property which they create the company to 
buy — for instance, out of a capital of 74,000 J, in one case, 52,000/. 
was put down ns representing a visionary goodwill, and on the 
faith of this unsubstantial asset the company obtained credit in 
the market. But it is one thing to say that this is done, and 
another to say that it can be done with legal impunity. If shares 
are issued as fully paid under a registered contract as against 
property transferred to the company, the consideration must, in 
the bona fide judgment of the directors, be the equivalent of 
cash. A fancy price will not make the shares to be paid up 
under section 25. It may be said that it is easy, instead of 
issuing paid-up shares against the property, to sell for a fixed 
sum in cash — an inflated price — and apply the money in paying 
up the vendor's shares ; but here again the promoter vendor 
finds himself checkmated by Erlanger v. The New Sombrero 
Phosphate Company, unless he has furnished the company with a 
competent and independent board of directors. Furthermore, 
the company has its remedy against directors who betray it into 
an improvident contract. — 76. 
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CURRENT TOPICS. 

The new Roentgen method of procuring shadow 
pictures of objects through substances formerly con- 
sidered opaque, and which are opaque to ordinary vision, 
will not only be of the highest utility in surgery, but is 
likely to play an important part in the law courts. Oases 
of physical injury, in which the evidence was usually so 
conflicting as to perplex the jury, will now very often be 
rendered perfectly simple, and the estimate of damages 
will naturally be a closer approach to what is just. In a 
recent case in England, an actress sued for injuries sus- 
tained by falling through a dilapidated stairway in the 
theatre. The plaintiff's case was weak as to the extent 
of the injuries, and the jury would probably have com- 
promised by awarding a moderate sum, but the plaintiff's 
pretensions received the strongest support from Roentgen 
ray pictures which clearly showed that the bones of the 
foot had been seriously displaced, and the jury agreed 
upon a verdict of $5,000. What improvements may be 
made in the process it is difficult to foresee, but it is quite 
certain that improvements will be effected, as was the 
case in the matter of electric light. Probably in many 
cases arising from railway accidents, the mysteries of 
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injuries to the skull and spine will be elucidated. 
Hands and feet have already been perfectly depicted by 
the Roentgen process. Possibly the condition of import- 
ant internal organs may also come within easy obser- 
vation. Even the objection, so long debated in United 
States courts, to the physical examination of the plaintiff 
in certain cases may disappear, as Roentgen pictures may 
be taken while the individual is decently clothed. 



The death of Mr. Leopold Laflamme removes the last 
of three brothers, all members of the Montreal bar, and 
one of whom, the late Mr. R. Laflamme, Q. 0.. attained 
the highest distinction. The deceased, Mr. Leopold 
Laflamme, was for a number of years the valued assist- 
ant of his brother. He was, moreover, a sound lawyer, 
well versed in the principles of the law. For some time 
his health has been failing, and he was forced to relin- 
quish active work. His death will be sincerely regretted 
by a large circle of personal friends. 



Sir Henry James, now Lord James of Hereford, is the 
latest accession to the Judicial Oommittee of the Privy 
Council. It will also be open to his lordship to take 
part in the judicial work of the House of Lords, under 
the provisions of the Appellate Jurisdiction Acts of 1876 
and 1887. The appointment of Lord James to the 
Judicial Committee was made under the Imperial Act of 
1888, which created the Judicial Committee, and which 
provided that in addition to certain judicial personages 
" it shall be lawlul for His Majesty from time to time, as 
and when he shall think fit, by his sign manual to 
appoint any other two persons, being Privy Councillors, 
to be members of the said Committee." Lord James in 
1886 was offered the Lord Chancellorship by Mr. Glad- 
stone, but declined the offer because he could not accept 
Mr. Gladstone's policy on the Irish question. 
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Lord Russell of Killowen, the Lord Chief Justice of 
England, it is intimated, has accepted an invitation from 
the American Bar Association to attend its annual meet- 
ing, to be held at Saratoga Springs, on August 19, 20 and 
21, of the present year. The association, which has been 
in existence for eighteen years, is composed of members 
of the Bar associations of nearly all the States and terri- 
torries, its objects being " to advance the science of juris- 
prudence, promote the administration of justice and 
uniformity of legislation throughout the Union, uphold 
the honour of the profession of the law, and encourage 
cordial intercourse among the members of the American 
Bar." Lord Russell will be accompanied by Sir Frank 
Lockwood, Q.O., M.P., and Mr. Montague Grackanthorpe, 
Q.C. 



NEW PUBLICATION. 



A Treatise on the Railwat Law of Canada: By Harry 
Abbott, Esq., Q.C., of the Montreal Bar.— Publisher, C. 
Theoret, 11 & 13 St. James Street, Montreal. 

This work, which in dedicated J>y the author to his former law 
partner, now the Acting Chief Justice of the Superior Court in 
Montreal, is probably the most valuable contribution to text 
books on branches of the law which has yet appeared in this 
province. Of mere compilations from the reports we have 
had enough and more than enough. Here we have a serious 
attempt to treat a branch of the law from a comprehensive point 
of view, the doctrine being examined, and the decisions bearing 
thereon being cited in illustration. The subjects embraced are 
briefly as follows : Constitutional law ; The Law of Corporations; 
Bailway securities; Eminent domain; Contracts; Common 
carriers ; Negligence ; Damages ; and Master and Servant. To 
the foregoing are added the text of Dominion and Provincial 
railway acts, and forms of proceedings in expropriation. An 
exploration of the whole field of railway law as it efcrists in the 
United States and England is not attempted, and very properly, 
# as we have in Canada special statutory provisions which govern 
the subject ; but reference has been made to leading decisions of 
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the United States Courts which have a special bearing on ques- 
tions not authoritatively determined by our courts, and also to 
the English jurisprudence where the cases were decided under 
statutes similar to our own. The Canadian cases, of course, 
receive special attention. About fifteen hundred decisions in all 
are cited. 

As to the manner in which the work has been executed it is 
hardly necessary to say much. Mr. Abbott has so long been 
occupied as a counsel with the most important cases before our 
courts that the work could not have fallen into better hands. 
We are convinced that this book will prove of the greatest ser- 
vice to the bench as well as to the bar, and we trust that so 
promising a beginning having been made, the work will be kept 
up, and that many future editions may appear of the Railway 
Law of Canada. 

It must be added that the book has been issued from the 
house of Mr. C. Theoret, in a form which does credit to the 
publisher. 

SUPREME COURT OP CANADA. 

Ottawa, 24 March, 1896. 
Quebec.] 

O'Neill v. Attorney General of Canada. 

The Criminal Code, sec. 575— Persona designata — Officers de facto 
and de jure — " Chief Constable "—Appointment of deputy- 
Common gaming house — Confiscation of gaming instruments, 
moneys^ <&c. — Evidence — The Canada Evidence Act y 1893, sees. 
2, 3, 20 do 21 — Judgment in rem — Res judicata. 

The High Constable of the district of Montreal (which includes 
the city of Montreal, as well as a large territory adjacent thereto) 
was appointed under a Commission from the Crown in the year 
1866, and has ever since then continued to hold that office. In 
1885 ho appointed a deputy, who thereupon took the oath of 
office, the attesting magistrate adding in the record of the oath 
the words " jusqu'au ler mai, 1886." The deputy was never 
re-sworn, but has continued to act as such ever since then, and 
on the 14th October, 1893, in execution of a warrant issued by a 
Police Magistrate under the 575th section of the Criminal Code, 
and addressed to him by name as •' Deputy High Constable of 
the City of Montreal," he seized certain moneys and instruments 
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in a common gaming house within the limits of the City of 
Montreal. The seotion referred to empowers " the Chief Constable 
or deputy Chief Constable of any City or Town, or other officer 
authorized to act in his absence," to make the reports and 
seizures provided for therein. 

Held, Girouard, J., dissenting, that an officer whose functions 
and duties are of a character sufficient to bring him within the 
designation of the officer named in the section is competent to 
execute warrants and make seizures under it, although his office 
may not bear the exact title given in the code. 

That the High Constable of the District of Montreal has power 
to appoint a deputy to perform acts of a ministerial nature under 
the provisions of section 575 of the Criminal Code. 

That a seizure under the 575th section of the Criminal Code 
by a person exercising de facto the duties of Deputy High Con- 
stable, is sufficient upon which to ground a confiscation under 
that section. 

That notwithstanding the omission to be re-sworn, the exe- 
cuting officer in this case was not only defacto, but strictly dejure 
the deputy chief constable for the District of Montreal, and an 
officer in all respects competent to act under section 575 of the 
Criminal Code, and even if he had merely filled the office defacto 
the proceedings taken by him could not be vitiated by reason of 
his failure to be re-sworn. 

In an action to revendicate the moneys so seized, the rules of 
evidence in civil matters prevailing in the province would apply, 
and the plaintiff could not invoke "The Canada Evidence Act, 
1893 " so as to be a competent witness in his own behalf in the 
Province of Quebec. 

Held, per Sir Henry Strong, C.J., that a judgment declaring 
the forfeiture of moneys seized under the provisions of section 
575 of the Criminal Code, could not be collaterally impeached in 
an action of revendication brought against the high constable 
and the clerk of the peace for the specific recovery of the moneys 
confiscated. 

Appeal dismissed with costs. 

Ghterin for the appellant. 
Hall, Q.C., for the respondent. 
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18 February, 1896. 
Nova Scotia.] 

Sluts v. Hublbirt. 

Canada Temperance Act — Search warrant — Seizure of goods under 
— Replevin — Judgment quashing warrant — Justification under 
warrant after — Estoppel. 

A search warrant was issued under the Canada Temperance 
Act to search for liquors on the premises of H., a hotel keeper 
in Yarmouth. The goods having been found were seised, and on 
subsequent proceedings before a magistrate they were ordered 
to be destroyed, which was done, although fl. had caused a writ 
of replevin to be issued. The proceedings before the magistrate 
were then removed into the Supreme Court of Nova Scotia by 
certiorari (The Queen v. Hurlbert, 27 N. S. Rep. 62), and the 
search warrant was quashed for not having stated that the 
premises of H. were within the jurisdiction of the magistrate, 
in the replevin suit the Nova Scotia Court held that the warrant 
having been quashed, H. was entitled to recover the value of the 
goods destroyed. 

Held, reversing the judgment of the Supreme Court of Nova 
Scotia (27 N. S. Rep. 375) Taschereau, J., dissenting, that the 
warrant having followed the form prescribed in the Act, and 
having been issued by competent authority, the officer executing 
the order of the magistrate could justify under it notwithstand- 
ing it had been quashed. 

Meld, also, that the officer having been no party to the proceed- 
ings in which the warrant was quashed, and the judgment therein 
not being a judgment in rem but inter partes only, he was not 
estopped thereby from setting up the warrant as a justification. 

Appeal allowed with costs. 

Orde for the appellant. 

Boscoe for the respondent. 



24 March/ 1896. 
Nova Scotia.] 

Kirk v. Chisholm. 

Assignment for benefit of creditors — Preferences— B.S.N. S. 5 ser. 
c. 92, s.s. 4, 5, 10 — Chattel mortgage— Statute of Elizabeth. 

Though an assignment contains preferences in favour of 
certain creditors, yet if it includes, subject to such preferences, 



THE LEGAL NEWS. 119 

a trust in favour of all the assignor's creditors it is " an assign- 
ment for the general benefit of creditors," under sec. 10 of the 
N. S. Bills of Sale Act (B.S.N. S. 5 ser. c. 92), and does not 
require an affidavit of bona fides. Drukee v. Flint (19 N.S. Bep. 
487) approved and followed. Archibald v. Hubley (18 Can. S. G. 
R. 1 16) distinguished. 

A provision in an assignment for the security and indemnity 
of makers and endorsers of paper for accommodation of the 
debtor not due does not make it a chattel mortgage under sec. 5 
of the act, the property not being redeemable and the assignor 
retaining no interest in it. 

An assignment is void under the statute of Elizabeth as tend- 
ing to hinder or delay creditors if it gives a first preference to a 
firm of which the assignee is. a member and provides for allow- 
ance of interest on the claim of said firm until paid, and the 
assignor is permitted to continue in the same possession and 
control of the business as he had previously had. 

A provision that " the assignee shall only be liable for such 
moneys as shall come into his hands as such assignee unless there 
be gross negligence or fraud on his part " will also avoid the 
assignment under the statute of Elizabeth. 

Authority to the assignee not only to prefer parties to accom- 
modation paper, but also to pay all " costs, charges and expenses 
to arise in consequence " of such paper is a badge of fraud. 

Appeal dismissed with costs. 

Mellish for the appellant. 

Gregory for the respondent. 

21 February, 1896. 
Prince Edward Island.] 

Gorman v. Dixon. 

Principal and surety — Giving time to principal— Reservation of 
rights against surety. 

G., as surety for his brother, indorsed a promissory note which 
was dishonored. The Bank holding the note accepted a part 
payment and a new note for the balance indorsed by. D., and 
retained the old note. D. had to retire the paper he indorsed, 
and brought an action against G. on the old note. On the trial 
the manager of the bank testified that it was arranged when the 
new security was given that he was to retain the old note until 
it was paid. A verdict was given in favour of D. 
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Held, affirming the judgment of the Supreme Court of Prince 
Edward Island, Gwynne, J., dissenting, that taking the new note 
was giving time to the principal by which the surety would 
have been discharged, but that the evidence of the manager 
showed that when time was given to the principal debtor to pay, 
the remedy against 0. as his surety was reserved and D. was 
entitled to hold his verdict. 

Appeal dismissed with costs. 

Stewart, Q.C., for appellant. 

Peters, Q.C., Atty. Gen. P. B. I., for respondent. 



HOUSE OP LORDS. 

London, 26 March, 1896. 

Bsddawat and F. Ekddaway & Co. (Lm.), appellants v. G. 
Banham and G. Banham & Co. (Lim.), respondents. (31 L. J.) 

Trade name— Name accurate description of goods — Bight to use name 
after appropriation by another — Injunction. 

A person is not entitled to call his goods by a name, even 
though that name be an accurate and true description, when the 
name has been associated with the goods of another, and the effect 
of such user of the name would be to mislead purchasers into the 
belief that they were purchasing that other person's goods. In- 
junction granted in the terms of Johnston v. Orr Swing, 51 Law 
J. Rep. Chanc. 797; L. ft. 7 App. Cas. 219. 

Their Lordships (Lord Halsbury, L.C„ Lord Herschell, Lord 
Macnaghten, and Lord Shand) reversed the decision of the Court 
of Appeal (64 Law J. Rep. Q. B. 321 ; L. R (1895) 1 Q. B. 286), 
the respondents to pay the costs of the appellant both in this 
House and below. 

QUEEN'S BENCH DIVISION. 

London, 10 February, 1896. 

Hanks, appellant v. Bridgman, respondent. (31 L. J.) 

Tramway— By-law — Beasonableness— Construction— 'Deliver up his 
ticket. . . or pay the fare' — Passenger inadvertently destroy- 
ing ticket without intent to defraud. 

Case stated by metropolitan police magistrate. 

An information was laid by the appellant, under the Tramways 
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Act, 1870, against the respondent for that he, being a passenger 
on a car of the North Metropolitan Tramways Company, did not 
deliver np his ticket when requested so to do by a duly authorised 
servant of the company, or pay the fare legally demandable for 
the distance travelled. 

The tenth of the company's by-laws, made under the Tramways 
Act, 1870. and duly allowed by the Board of Trade, is : " Bach 
passenger shall show his ticket (if any), when required so to do, 
to the conductor or any duly authorised servant of the company, 
and shall also, when required so to do, either deliver up his ticket 
or pity the fare legally demandable for the distance travelled over 
by such passenger. 1 ' By by-law 23, anyone committing a breach of 
the by-laws is liable to a penalty. 

The respondent, while travelling as a passenger on one of the 
company's cars, was asked by an inspector of the company to 
show his ticket, but did not, alleging that he had paid the fare and 
thrown away the ticket. The inspector then asked the respondent 
to pay the fare legally demandable for the distance travelled by 
him, but he declined to do so. 

The magistrate found that the respondent had paid his fare 
and received a ticket, and had torn up the ticket through inad- 
vertence without any intention to defraud the company, and dis- 
missed the information, holding that the by-law applied only to 
such a state of facts as arose in Heep v. Day, 51 J. P. 213, where 
the default in complying with the request was wilful. 

The question for the opinion of the Court was whether the 
magistrate was right in so holding. 

The Court (Lindley, L. J., and Kay, L.J.) held that the by- 
law must be upheld, and that the case must be remitted to the 
magistrate to convict the respondent. 



COMPANY LIQUIDATION AND THE CRIMINAL LAW. 

The new Companies Bill recently introduced into the House of 
Lords requires that the balance-sheet of a company shall be filed 
annually at Somerset House. This was not recommended by the 
majority of the select committee. The next step will probably 
be to strengthen the criminal law relating to offences against 
companies. The Inspector-General of Liquidation says : — 

The bearing of the criminal law on the question of balance- 
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sheets which are deliberately calculated to mislead creditors, 
as well as on that of false statements as to a company's capital, 
and other frauds in connection with the formation of companies, 
would also appear to require some consideration. The provisions 
of the criminal law in regard to companies are to be found partly 
in the Larceny Act and partly in the Companies Acts, and are 
partly drawn from the common law. But whether owing to 
defects in the law itself, or in the system of inquiring into the 
facts and enforcing the law, a consideration of the practices dis- 
closed in connection with the companies wound up compulsorily, 
and of the small number of cases in which successful prosecutions 
have been possible, appears to lead to the inevitable conclusion 
that there is a large amount of practical fraud in connection both 
with the formation and management of companies which is not 
at present reached by the criminal law, and against which, at 
the same time, no provisions as to civil liabilities are likely to 
have any material effect. It may be pointed out in this connec- 
tion that the special provisions of the Larceny Act are only 
aimed at ' directors, public officers, and managers of companies,' 
i jl and that they do not affect the actions of promoters or vendors ; 

and although the provisions relating to the obtaining of money 
by false pretences are no doubt equally applicable to the obtain- 
ing of moneys by companies as well as by individuals, the pecu- 
liar constitution of a company, and the division of responsibility 
in regard to its formation and management, appear to render 
the application of these provisions extremely difficult and un- 
certain. False statements may be issued by persons oonnected 
with the company in entire ignorance of their true character, 
while th.e person who instigates and profits by them neither 
' makes nor issues ' them. Again, as has been already pointed 
out, statements which are calculated to mislead, and which have 
in practice the effect of misleading, may be circulated in such a 
manner as to reach the members of the trading community with 
a large measure of impunity, because it is impossible to prove 
that they were issued to particular creditors or to the public 
generally with the intention to defraud. No doubt the law of 
conspiracy is very wide, and convictions have frequently been 
obtained under it in respect of fraudulent acts in connection with 
companies which could not have been the subject of special in- 
dictment. But conspiracy necessarily involves fraudulent inten- 
tion on the part of two or more persons, and does not cover cases 
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of fraud of the same character, in whioh one person only is 
animated by fraudulent intention, while the other is merely a 
tool. And these are amongst the most frequent of the cases in 
which the public are defrauded under the Companies Acts. It 
should be remembered that the Larceny Act was passed before 
the Companies Act of 1862, introducing the principle of limited 
liability, became law, and, therefore, without any knowledge of 
the abuses which have subsequently sprung up under that Act; 
and it could hardly be expeoted to have adequately provided by 
anticipation for cases of fraud arising under the new practice. It 
appears, therefore, to be a matter for consideration whether, 
apart from any remedies of procedure, in relation to the forma- 
tion and management of companies, it is not desirable to revise 
that portion of the criminal law which deals with company opera- 
tions, with the view of consolidating its provisions, and making 
them clearly intelligible to all the parties interested ; extending 
their operation, where that may be found necessary; and provid- 
ing for a more effective application of its provisions in the inter- 
ests of public justice, and more especially in the interests of 
honest joint-stock enterprise, which greatly suffers from the 
unchecked prevalence of fraudulent practices. The committee 
which prepared the draft amendment bill, while refraining from 
dealing with this subject, express the opinion that while the 
treating of non-compliance with the requirements of commercial 
law in matters difficult of interpretation, or the treating of errors 
of judgment, as criminal, is to be deprecated, ' fraud ought to be 
punished wherever it is found, and the law should give facilities 
for its detection and punishment. Culpable negligence, and the 
wilful disregard of statutory provisions made for the protection 
of others, may also be properly treated as a subject for criminal 
law.' 

It is too often assumed in discussing this question that practical 
fraud if proved is necessarily an offence under the criminal law. 
This assumption does not appear to be altogether correct. The 
law governing commercial and financial transactions is surround- 
ed by many limitations and exceptions which render it incapable 
of application in many cases of fraud. Upon this point numerous 
and strong expressions of opinion have from time to time been 
made by eminent judges. For example, in delivering judgment 
in In re Bellencontre, which was an application for extradition of 
a Frenoh citizen for alleged frauds committed in France, and in 
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which some of the differences betwixt English and French law 
in regard to offences involving commercial frauds were clearly 
brought out, Mr. Justice Wills made the following observations : 
' It does seem an extraordinary thing that a man being intrusted 
with money by other people for investment should be able to 
put it into his own pocket fraudulently and dishonestly, and yet 
commit no crime punishable by English law.' And Mr. Justice 
Cave, in the same matter, stated that the criminal law, ' instead 
of being in the form of a code, or even of a well-drawn Consolida- 
tion Act, is a thing of shreds and patches/ and that ' it is fenced 
round with exceptions, which make it somewhat difficult at times 
to apply it.' Mr. Justice Hawkins' remarks in what is known 
as the ' Hansard Union ' prosecution, in regard to the defective 
character of the law relating to ( criminal negligence/ are also 
instructive. 

It is not suggested that the criminal law should be extended to 
cases of mere contravention of statutory provisions not involving 
a breach of good faith, as appears to be the case under the 
French law. But it is submitted as worthy of consideration, 
whether the law might not with advantage be more fully and 
clearly defined with reference to its special application to joint- 
stock companies ; and whether the principle of the Debtors Act 
of 1869, which governs the analogous case of private traders, 
should not be imported into the company law — viz. that certain 
acts or courses of action which result in defrauding the public 
should be presumed to be done or undertaken with the intention 
of defrauding unless a jury is satisfied to the contrary. It has 
never, so far as I am awaie, been suggested that any hardship or 
injustice has been suffered through the application of this prin- 
ciple under the Debtors Act; while, on the other hand, it has, I 
believe, led to a great diminution in the frauds perpetrated by 
individuals, by enabling convictions to be obtained in prosecu- 
tions which would otherwise have proved abortive. 



EXPELLING PASSENGERS FROM STREET OARS : 

MISTAKING HEART DISEASE FOR 

DRUNKENNESS. 

In the case of Briggs v. Minneapolis, etc., R. Co., a passenger, 
rightfully on board a street car, was attacked with a fainting 
spell, produced by disease of the heart, which the driver of the 
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car mistook for drunkenness. The driver thereupon rudely and 
roughly removed him f"om the car and placed him on the side- 
walk, where he soon after died. There was nothing to show 
that it was not heart disease that produced his death, or that the 
death was in any manner produced or hastened by the wrongful 
act of the driver. In an action brought to recover damages be- 
cause of his death, it was held that .there could be no recovery ; 
though plainly if he had lived he would have had a right of 
action for the assault. In another case the street railway com- 
pany did not escape so easily. The passenger, after having 
ridden a considerable distance in an orderly manner, was stricken 
with apoplexy, and the driver supposing him to be drunk, put 
him off the car, and abandoned him in a helpless condition on 
the street on a raw and drizzling day, and made no effort to 
procure any attention for him. It was held that the company 
was liable for the damages resulting to him from such maltreat- 
ment 

LOST PROPERTY. 

A novel case of lost property is Keren v. Cashman, N.J., 
Court of Chancery, which is reported in a recent number of the 
New Jersey Law Journal. 

" One of a party of five boys found and picked up an old stock- 
ing in which something was tied up. He threw it away again 
and one of the others picked it up and began beating the others 
with it. It was passed from one to another, and finally, while 
the second boy was beating another with it, it broke open and 
was found to contain money. None of the boys had attempted 
to examine it or had suspected that it contained anything 
valuable. The father of one of the boys took charge of the 
money and tried to discover the former owner. Afterwards one 
of the boys claimed the money and the others a division of it. 
On a bill of interpleader, it was held that the money was not 
found in a legal sense until the stocking had come into the common 
possession of all the boys as a plaything, and that it belonged to 
all of them and must be divided equally between them. Some 
intention or state of mind with reference to lost property is an 
essential element to constitute a legal finder, and in this case it 
is the money and not the stocking to which this state of mind 
must relate." 

The stocking contained $775 in bills. The vice-chancellor 
observed : — 
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" As a plaything, the stocking with its contents was in the 
common possession of all the boys, and inasmuch as the dis- 
covery of the money resulted from the use of the stooking a* a 
plaything, and in the course of the play, the money must be 
considered as being found by all of them in common. Had the 
stocking been like a pocket-book, an article generally used for 
containing money, or had the evidence established that Craw- 
ford, the boy who first picked up the stocking, retained it or 
tried to retain it. for the purpose of examining its contents, or 
that it had been snatched from him by Cashman, another boy, 
for the purpose of opening or appropriating the contents him- 
self, and preventing Crawford's examining, I think the original 
possession or retention of the stocking by Crawford, its original 
finder, for such purpose of examination, might, perhaps, be con- 
sidered as the legal 'finding' of the money inclosed with other 
articles in the stocking. But inasmuch as none of the boys 
treated the stocking when it was found as anything but a play- 
thing or abandoned article, I am of the opinion that the money 
within the stocking must be treated as lost property, which was 
not found, in a legal sense, until the stocking was broken open 
during the play. At that time, and when so found, it was in 
the possession of all, and all the boys are, therefore, equally 
finders of the money, and it must be equally divided between 
them. The case is most peculiar in its circumstances and differs 
from any of the cases cited by counsel ; but the general prin- 
ciples to be applied are stated in the cases cited in 7 Amer. & Bng. 
Ency. Law, p. 977, and notes. In Durfee v. Jones, 11 R L 588, 
23 Am. Bep. 528, the bailee of a safe, while examining it found 
a sum of lost money inside the casing, and was held entitled to 
retain it as finder against the owner of the safe, because the 
owner never had any conscious possession of the money. All of 
the cases agree that some intention or state of mind with refer- 
ence to the lost property is an essential element to constitute a 
legal finder of such property." 



RECENT ONTARIO DECISIONS. 

Particulars— Slander. 

In an action of slander the defendant has a right to the fullest 
particulars the plaintiff can furnish as to the place where, the 
time when, and the person to whom the words alleged were 
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uttered ; and also to foil particulars of the names of the persons 
who have ceased business dealings with the plaintiff on account 
of tho slander. 

Shifty and uncertain particulars, such as are rendered mean- 
ingless and evasive by saying " among others " and " some of the 
persons/' are to be discouraged. 

The plaintiff is bound to give definite information, so far as he 
can, and to stop there ; if further information comes to his know- 
ledge, he -can obtain leave to amend. 

The defendant is entitled to particulars of slanderous state- 
ments alleged merely as matters showing express malice or in 
aggravation of damages. — Muller v. Gerth, High Court of Justice, 
3 March, 1896. 



Railways— Mail car — Posting letters on— Moving train— Invitation 

—Licensee. 

A person who posts a letter on a mail car attached to a train 
about to start, although the car is furnished with a slit for post- 
ing letters under instructions from the Post Office Department, 
is a mere licensee. 

The invitation to post, if any, is the invitation of the Post 
Office Department, and not of the railway company. 

Held, that the plaintiff, who, in attempting to post a letter on 
a moving train, tripped and fell over a peg placed in the ground 
by the company and was injured, could not recover.— Spence v. 
Grand Trunk Ry. Co., High Court of Justice, 16 March, 1896. 



Promissory note — Liability of guarantor — Signature to note — Surety. 

Where a promissory note, commencing " I promise to pay " 
etc., and signed by two persons as makers, was afterwards dis- 
counted by the plaintiff for the defendant, the holder thereof, 
the money being paid to the defendant on his agreeing to become 
surety for the payment of the note, the defendant signing his 
name under that of the makers : 

Held, that the defendant's liability being that of a surety, he 
was liable to the plaintiff on the note, bis liability not being 
affected by the manner in which the note was signed.— Kinnard 
v. Tewsley, High Court of Justice, 26 February, 1896. 
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GENERAL NOTES. 

The Case of Miss Flagler. — It will be remembered about a 
year ago Miss Flagler, the daughter of a general in the army, 
shot and killed a colored boy, who was on a fruit tree in her 
father's garden, in the act of stealing fruit. Miss Flagler was 
indicted for something, we have forgotten what: but she never 
woqld have been brought to trial at all if the colored people of 
Washington had not, by their protests, stirred the authorities 
into some pretended activity. Miss Flagler was finally allowed 
to plead guilty to " involuntary manslaughter," and was 
sentenced to pay a fine of $500, which her father, no doubt, 
could easily pay, and to be imprisoned in the jail for three hours. 
She was driven to and from the jail in her father's private 
carriage, and is reported to have sat in the matron's room in the 
jail in pleasant company during the one hundred and eighty 
minutes of her pretended imprisonment. The outcome of this 
case has been justly characterized by the respectable portion of 
the lay press as a scandal upon the administration of justice, and 
as a confirmation of the wide-spread belief that there is one kind 
of justice for the rich and another for the poor. No one can 
possibly doubt that if a negro woman had discovered a white boy 
perched on a limb of one of her apple trees, stealing apples, and 
had thereupon lifted up a gun and shot him, the negro woman 
would have suffered the full penalty of the law. The outcome 
of the case is a shame — a burning shame — and the judge who 
entertained the plea of guilty of involuntary manslaughter ought 
to regret it as long as he lives. — American Law Review. 

Proximate cause of injury. — Here is a curious case reported 
from Texas. *' A passenger, slightly intoxicated, enters the smok- 
ing car of a railroad train, and places his baggage, which is in 
the form of an old tow-sack filled with coffee- grinders, scrap 
iron, and a jug of alcohol, on the seat beside him, projecting 
slightly into the aisle. The motion of the train causes the sack 
to tumble out into the aisle of the car, breaking the jug, and 
spilling the alcohol on the floor. As this flows along the aisle, 
another passenger, who is just lighting a cigar, throws a match 
in the way, and the alcohol burns up to the ceiling of the car; a 
third passenger, with silk stockings and celluloid cuffs, has his 
feet, hands, and eyebrows seriously scorched, and sues the rail- 
way company for damages. Held : that the contents of the sack 
being unknown to the conductor and the passenger's conduct 
not sufficiently boisterous to warrant his ejectment, it was not 
actionable negligence unless it was a proximate cause of the 
injury. ,, 
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CURRENT TOPICS. 

Students who have experienced difficulty in passing the 
examinations for admission to practice in this province, 
may find a crumb of comfort in the fact that elsewhere 
suggestions on the subject of legal education tend in the 
direction of a longer period of preparation and more 
stringent tests of qualification. In a recent article, 
which appeared in the Law Quarterly Review, Professor 
Goudy lays down that the. universities can only with 
propriety undertake the teaching of law on its theoretical 
side. For practical training the students must attend 
the courts and work in a barrister's or a solicitor's 
chambers, and he thinks that provision for the latter 
kind of training should be made by the Inns of Court 
and the Incorporated Law Society. He does not favor 
the following of these courses of study simultaneously, 
but suggests that the student should be required to de- 
vote three years to theoretical study, and then two 
additional years to practical training, before being ad- 
mitted to practise in either branch of the profession. It 
is questionable whether better results would be attained 
by these consecutive courses than by five years of joint 
theoretical and practical work. And again, why insist 
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on five years' probation, when the majority of students 
have sufficient talent and diligence to qualify themselves 
in three or four years ? 

The members of the bar, as is usual, hold an important 
position in the new government of Canada. Of the 
Quebec contingent lately sworn in, Mr. Taillon, the new 
Postmaster General, Mr. Desjardins, the Minister of 
Public Works, and Mr. Angers, the President of the 
Privy Council, are all Queen's Counsel, unless we except 
the last, who was formerly a Queen's Counsel, and 
was subsequently a judge of the Superior Court. In 
Ontario, Mr. Tisdale, Q.C., the new Minister of Militia 
and Defence, and in Manitoba, Mr. Hugh John Mac- 
donald, the new Minister of the Interior, also belong 
to the legal profession. This is exclusive of Ministers 
who assume their old positions under the new Govern- 
ment. 



The work which has been done on the new German 
Civil Code is worthy of note. The commission was 
appointed in 1874. Thirteen years were spent in settling 
the draft, the last six being devoted to revision. The 
draft was then printed, and criticism invited. The points 
of criticism appear to have been both numerous and im- 
portant, for in 1890 a new commission was appointed to 
revise the draft in the light of the comments which had 
been offered. On this commission of eleven members, 
strange to say, only one practising barrister had a seat. 
If long and arduous preparation and repeated revision 
tend to perfection, the German Code should be less imper- 
fect than similar efforts in other countries. It may be 
added that the codifiers had to consider several systems 
of law which hitherto have been in force in different 
parts of the empire, the proportion, as given by one 
Writer, being, roughly, that out of forty-two and a half 
millions of population, eighteen millions are governed by 
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the Prussian Code, fourteen millions by the German 
common law, seven and a half millions by French law, 
two and a half millions by Saxon law, and half a million 
by Scandinavian law. 

Some remarks which are reported to have fallen 
from Lord Herschell in a recent case — In re The Kingston 
Cotton Mills Co. — are of special interest to auditors. " No 
doubt," observed his lordship, " auditors have to check 
the books to see that the accounts are correct, but it 
would be stretching the duty of an auditor considerably 
beyond what is reasonable to say that he is to go into all 
the business of a company so as to be able to check the 
valuation. In a banking company, for instance, are the 
auditors to take the bills and to estimate the character of 
the people and the standing of the firms whose name* 
are on the bills, and to determine whether they might 
turn out not to be good bills ? Yet the true position of 
the company might depend on that. An auditor may 
certify the accounts as correct, and be perfectly honest 
in the full discharge of his duty, yet the accounts, never- 
theless, may not truly represent the position of the 
company. Is an auditor supposed to go through an 
independent stock-taking of a great concern and put his 
own valuation upon it? Most auditors would be 
absolutely incompetent to do anything of the kind ; they 
are thoroughly versed in accounts, but not necessarily 
versed in the valuation of every kind of business." 



RAILWAY COMPANY— DRIVING HORSES ACROSS 
TRACK WITHOUT REINS OR HALTER. 

In the case of Grand Trunk Railway Co. of Canada, (defendant) 
appellant, & Bourassa (plaintiff) respondent, the Court of Queen '8 
Bench (Baby, J., diss.), reversed the judgment of the Superior 
Court, and dismissed the action, on the ground that there had 
been negligence on the part of the plaintiff, especially in driving 
four horses across the track without halter or reins. The case is 
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reported in JR. J. Q., 4 B. B. 235. The notes of Mr. Justice Hall, 
who delivered iho judgment of the majority of the Court, were 
not received in time for insertion in the report. They are as 
follows : 

Hall, J. : — 

The appellant*' line of railway passes through respondent's 
farm in the parish of Laprairie, and an ordinary farm crossing 
furnishes communication between the portions of the farm thus 
separated. On the 2nd of December, 1890, Henri Bourassa, res- 
pondent's nephew, and in his employ, had occasion to move four 
horses and colts from one side of the farm to the other. For 
this purpose he opened the two gates at the crossing, and with- 
out fastening them open in any way, went in search of the 
horses, which ho attempted to drive loose over the crossing, 
without bridles or halters. They went through the first gate on 
to the railway, and then took to the track, owing, as this Henri 
Bourassa says, to the second gate having become closed during 
his absence. The horses ran along the track for some distance, 
and were finally run into and killed at a culvert by appellants' 
mixed train — passengers and freight — coming from St. John's to 
Montreal. The present action is for the value of the horses, 
which respondent alleges were killed by the fault and negligence 
of appellants' employees in not stopping the train at sight of the 
animals. The appellants pleaded that the negligence was entire- 
ly on the part of the respondent's employee, in attempting to 
drive four loose horses across their track, and that their trainmen 
did all in their power to stop the train after sighting the animals, 
but being on a down grade, were unable to do so entirely before 
reaching the culvert where the horses were bunched together by 
the bridge in front and tho converging fences on each side, mak- 
ing escape impossible. 

After erujuete judgment was rendered in the Superior Court 
maintaining plaintiff's action for the following reasons : Because 
the gate was closed by a sudden gust of wind, which constituted 
an uncontrollable casfortuit ; Because the employees of the railway 
train saw at the distance of a mile that there was an obstruction 
of some kind upon the track and did not take immediate steps to 
control the speed of the train ; Because at the distance of three 
quarters or at least half of a mile, they could make out that the 
objects upon the track were horses, and even then they did not 
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attempt to stop the train, bat only sounded an alarm by the 
steam whistle, and that it was only at a distance of about 1500 
feet that they applied the brakes and reversed the engine; 
Because the train was not supplied with the most improved form 
of brake, viz., The Westinghouse brake, and in consequence it 
could not be stopped, on a down grade, within the limited 
distance in which it was attempted ; and generally, Because the 
plaintiff's servant was in the legitimate exercise of his master's 
rights, having a right of passage across the railway, when ho 
attempted to drive the horses across the track, and that in doing 
so he used all the prudence that was requisite in such a case. 

A majority of this Court are unable to take that view of the 
case. The plaintiff's servant appeal's to have taken no precaution 
whatever to fasten the gates after opening them. When ho 
returned 15 minutes afterward, he drove the horses through the 
open gate nearest to him upon the track without taking the pre- 
caution to see, in advance, if the other one remained open. He 
does net say, as does the judgment, that the gate was closed by a 
gust of wind in the face of the horses, when they were on the 
track, but that when he got on the track he found that the gate 
was closed, and thinks it must have been done by the wind. 
" fa ne pouvait pas sefaire autrement." It was not a case of the 
unexpected having happened, but of the very event which he 
should have anticipated and guarded against, viz., the effect of 
the wind upon the opened gate. But the most striking act of 
negligence, in our opinion, was the attempt to drive four horses 
— some of them only colts, without halter, or bridle, or means of 
control of any kind, across a railway track, where trains pass as 
frequently as they must do on the main line of the Grand Trunk 
between St. John's and Montreal. Docile animals like cows, or 
sheep, might possibly be thus driven, but with nervous, spirited 
animalB like horses, common prudence would dictate more pre- 
caution, even along an ordinary highway, and certainly in the 
case of a dangerous railway crossing, The judgment sayB the 
proprietor of the farm was in the exercise of his right, because 
he had a right of passage across the railway, almost leading one 
to infer that he had an equal right there with the railway com- 
pany. The public should be disabused upon this point. When 
a railway company buys its right of way through a farm, the 
land owner can exact by law and does exact, compensation not 
only for the portion of his land actually taken, but for his pros- 
pective damage for the loss and inconvenience caused by the 
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severance of one portion of the farm from the other. He gener- 
erally secures a "farm crossing" as it is called, so that the 
separated portions of his farm may not be completely isolated 
from each other, bat in its use he mast recognize not only the 
superior right of use by the railway company for which it has 
paid, bat the peculiar character of that use, its enormous rate of 
speed, the difficulty of checking it, and the responsibility for the 
safoty of human life which its service entails, and the principle 
should be clearly laid down and maintained by the courts, that 
in the careless use of such crossings, the adjoining proprietor not 
only deprives himself of redress for injury caused to himself or 
his property, but incurs the fearful responsibility of loss of life 
and property to the railway company, its employees and patrons. 

Nor can we adopt the text of the judgment as to the obligation 
on the part of railway companies to use Westinghouse brakes 
upon either freight or mixed trains. Such a brake upon the 
passenger cars alone, in the rear end of such a train, would be 
useless, unless it formed part of a continuous system extending 
from the locomotive, by which this kind of brake is operated. 
Nowhere in this country, has that expensive system been applied 
to freight trains, nor has the railway committee of the Privy 
Council imposed that burden upon railway companies, although 
power to dictate as to such appliances has been specially con- 
ferred upon it by section 243 of the Kail way Act. In the case 
under consideration the railway employees appear to have used 
all reasonable precautions, and made all possible efforts to stop 
the train, as soon as it was apparent to them that there were 
horses upon the track and that they were caught in the culvert, 
an in a trap, so that they could not escape; in fact the law of 
self preservation secured tho observance of ail those precautions, 
as the lives of the employees were seriously jeopardized by the 
impending accident. A charge of heartlessness and indifference 
is made against them because they did not stop and assist in the 
removal of the dead horses after the accident. They saw that 
this duty was being performed by the track laborers, and they 
discharged a more pressing duty toward the passengers upon 
their train, by proceeding, so as to avoid risk of being run into 
by a train which was following them at only a few minutes 1 
interval upon a down grade. 

We think that the appeal should bo maintained and the action 
dismissed. 

Judgment reversed, Baby, J., dissenting. 
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CHANCERY DIVISION. 

London, 30 Oct., 1895. 
Before Stirling, J. 
In re Darling. Farquhar v. Darling. (31 L. J.) 

Will— Construction— Charity— Gift to cl service of God" — General 
charitable intent 

The testatrix commenced her will in these words : " My will 
and testament. I, Elizabeth Caroline Darling, desire that at my 
death all of which I may die possessed, with the exception of the 
few legacies and gifts I may hereafter make, shall go to the poor 
for the service of God," and the question was whether they con- 
stituted a good charitable gift. 

Grahim Hastings, Q.C., and F. P. Onslow, for the nextrof-kin, 
contended that the gift was too wide in its terms to be a good • 
gift of the residue to charitable purposes. 

Stirling, J., said that in a sense some acts might be included 
in the service of God, although they were not religious acts and 
were not recognised by law as charitable. But the testatrix in- 
tended a gift to pious uses, a gift for the religious service of God, 
and it was a good charitable gift. The point was covered by the 
decision in Powerscourt v. Powerscourt, 1 Molloy, 616. 



QUEEN'S BENCH DIVISION. 

London, 24 March, 1896. 

Eegina v. Soden. (31 L. J.) 

Revision Court— Regulation of business. 

This was a rule which had been obtained by Mr. John Kelly, 
jun., and Mr. James O'Brien, calling upon Thomas Spooner 
Soden, Esq., the revising barrister for the City of Leeds, to show 
cause why their appeals against the decision of the barrister 
respecting their claims to be included in the list of Parliamentary 
electors and the burgess lists for the said city should not be 
directed to be entertained and a case or cases to be stated ; and 
why a writ of mandamus should not issue directed to the said 
revising barrister commanding him to hear and determine the 
claims of the said John Kelly, jun., and James O'Brien. It ap- 
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peared from the affidavits that Mr. Soden was appointed revising 
barrister in 1875. Down to 1879 it was the duty of the revising 
barrister to revise only the Parliamentary lists, bat since that 
year the duty of revising the municipal lists has been added, and 
the lists have to be amended pursuant to declarations sent in to 
the town clerk. This largely increased the work, which was 
again largely increased by the Eedistribution of Seats Act, 1885, 
by which Leeds was divided into five divisions. The work was 
further increased by 48 Vict., s. 5, which imposed the duty of 
dealing with double entries, and great difficulty was experienced 
in dealing with the business of the Court, as claimants and per- 
sons objected to came up at any time they pleased while the 
Court was sitting from all of the five divisions indiscrimnately 
and in no regular order, thereby causing great confusion. Since 
1887 the revising barrister has issued notices specifying the days 
and times when the lists for each division would be revised and 
the times when the lists would close, and his practice has been, 
after the close of the sitting at which it was announced in the 
notice that the lists would close, not to hear any more claims or 
objections except such as had been specially adjourned at special 
request and for some specified cause, and all who did not attend at 
those sittings and had not otherwise established their claims 
were struck off. The notice of revision for the year 1895 stated 
that the Court would be held for the East Division of Leeds on 
Monday, September 16, at 6.15 p.m.; Tuesday, September 17, 
10.30 a.m. and 6 p.m. ; and that the listB would close at the even- 
ing sitting on the 17th. At the evening sitting on the 16th the 
revising barrister heard claims and objections for EastLeedn and 
Central Leeds and finished the business about 9.30 p.m. At the 
evening sitting on the 17th the revising barrister stated in his 
affidavit that, after 8 o'clock on the evening of the 17th, being 
informed by the agents on both sides (and having satisfied him- 
self by inquiries in open Court) that there were no more claim- 
ants, or persons objected to, present, he declared in open Court 
that the East Leeds lists were closed with the exception of two 
or three cases of parties who had appeared and whose cases he 
had adjourned by special request. ' On September 18, about 3.30 
p.m., the revising bairister proceeded, according to his usual 
practice, to strike out and initial the names of those who had 
not appeared or otherwise established their claims, and to call 
the names of all, stating which were allowed and which were 
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struck out, and while doing so the applicants James O'Brien and 
John Kelly applied to be heard in support of their claims. The 
revising barrister refused to hear them upon the grounds that he 
had given public notice that the lists would be closed, and had 
publicly announced that they were closed at the evening sitting 
on the previous day. 

Lawrance, J. : This rule must be discharged. The real ques- 
tion is whether the revising barrister has the right of managing 
the business of his own Court. As far as I can understand the 
case on the part of the applicants, it is that until their names 
have been struck off the list they have a right to appear and to 
be heard. These were claims by people who did not appear, 
although they had full notice of the times when the barrister 
would sit to hear them. Having had full notice and not appear- 
ing, they have no right, in my opinion, to appear upon the follow- 
ing day. I do not decide whether the revising barrister could be 
called upon to state a case or whether a mandamus to him would 
lie, because I think that upon the facts the rule must be dis- 
charged upon both points. 

Collins, J. : I am of the same opinion. I am clearly of opinion 
that no case has been made out under either head of the applica- 
tion. The practice in the revising barrister's Court is not for 
the convenience of the Court, but for that of the public. In 
Liverpool, where I had to revise the lists, it used to be necessary 
to hold night sittings for the convenience of the working classes. 
I believe it would be very inconvenient to them if they were 
obliged to sit in Court white the lists were being gone through 
and their names were dealt with casually as they came up. Mr. 
Soden seems to have laid down, very properly and in the interest* 
of the public, a rule that he would deal with ail the cases in 
which persons claiming appeared in Court, and afterwards take 
the clerical work. I think that the revising barrister had ad- 
judicated against the claims of all persons who did not appear, 
and I do not think that any person had a right to come forward 
when the revising barrister was sitting simply to do clerical 
work. 

Rule discharged. 
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CHANCKRY DIVISION. 

London, 25 March, 1896. 
Before Homer, J. 
McKbown v. The Boudard Peyeril Gear Co. (31 L. J.) 

Company — Prospectus — Omission of facts — Contract to take shares 

— Rescission. 

The plaintiff claimed rescission of a contract to take shares in 
a company on the alleged ground that material facts known to 
the directors at the time the prospectus was issued were sup- 
pressed, thereby rendering the prospectus misleading, and that 
the plaintiff had applied for his shares on the faith of the pros- 
pectus, not knowing the material facts suppressed, and being 
thereby misled by the prospectus. 

C. E. E. Jenkins, for the plaintiff, relied upon The New Brunswick 
and Canada Railway Company v. Muggeridge, 30 Law J. Hep. 
Chanc. 242, 249 ; 1 Dr. & Sm. 363-381 (cited and approved by 
Lord Chelmsford, L. C, in The Directors, etc., of the Central Ry. 
Co. of Venezuela v. Kisch, 36 Law J. Rep. Chanc. 849-852; L. R 
2 E. & I. App. 99-113), where Kindersley, V. C, laid it down 
that those who issue a prospectus inviting the public to take 
shares on the faith of it are bound " to omit no one fact within 
their knowledge, the existence of which might in any degree 
affect the nature, or extent, or quality of the privileges and 
advantages which the prospectus holds out as inducements to 
take shares." 

Eomer, J., said that, to make the more non-disclosure of facts 
in a prospectus a ground for avoiding a contiact to take shares, 
there must be such a non-disclosure as made the prospectus mis- 
leading. His lordship could not find in this case that the omis- 
sion to state certain facts had rendered the prospectus mislead- 
ing, nor that the plaintiff had, in fact, been misled as he alleged. 

Action dismissed. 



ARMENIA AND THE TREATIES. 

The treaty stipulations which affect Armenia are to be found 
in the Treaty of San Siefano of February- March, 1878, the Treaty 
of Berlin of July 13, 1878 (superseding that of San Stefano), and 
tho Convention of Defensive Alliance between Great Britain and 
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Turkey of June 4, 1878, usually styled the 'Cyprus Convention.' 
The relevant passages are as follows : — 

Treaty of San Stefano. — * Art. XVI. As the evacuation by the 
Russian troops of the territory which they occupy in Armenia, 
and which is to be restored to Turkey, might give rise to con- 
flicts and complications detrimental to the maintenance of good 
relations between the two countries, the Sublime Porte engages 
to carry into effect, without further delay, the improvements and 
reforms demanded by local requirements in the provinces inhab- 
ited by Armenians, and to guarantee their security from Kurds 
and Circassians.' 

Cyprus Convention. — ' Art. I. If Batoum, Ardahan, Kara, or 
any of them, shall be retained by Russia, and if attempt shall be 
made at any future time by Russia to take possession of any 
further territories of His Imperial Majesty the Sultan in Asia, as 
fixed by the definitive treaty of peace, England engages to join 
His Imperial Majesty the Sultan in defending them by force of 
arms. In return His Imperial Majesty the Sultan promises to 
England to introduce necessary reforms, to be agreed upon later 
between the two Powers," into the government and for the pro- 
tection of the Christian and other subjects of the Porte in these 
territories. And, in order to enable England to make necessary 
provisions for executing her engagement, His Imperial Majesty 
the Sultan further consents to assign the Island of Cyprus to be 
occupied and administered by England.' 

Treaty of Berlin. — ' Art. LXI. The Sublime Porte undertakes 
to carry out, without further delay, the improvements and re- 
forms demanded by local requirements in the provinces inhabit- 
ed by the Armenians, and to guarantee their security against the 
Circassians and Kurds. It will periodically make known the 
steps taken to this effect to the Powers, who will superintend 
their application.' — Law Journal. 



AIR. 

Formerly proceedings for interference with light were known 
as " light and air" cases, but the formula by which " air " was 
coupled with light in these obstruction cases is now inaccurate, 
and has been most distinctly disapproved : City of London 
Brewery Co. v. Tennant, 9 Ch. 212 ; Bryant v. Lefever, L. R. 4 C. 
P. D. 172. Further it has been decided that the right to air is 
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not an easement within sec. 2 of the Prescription Act: Webb v. 
Bird, 31 L. J. R C. P. 335 ; and it is not, of course, included in 
sec. 3 with rights to light. 

The recent cases of Aldin v. Latimer, Clark, Muirhead & Co., 
63 L. J. R. Ch. 601, and Chastey v. Ackland, 64 ib. Q. B. 523, 
show clearly that although an owner or lessor will not have any 
greater right to derogate from his own grant or lease with regard 
to air than he has with respect to implied grants of the ease- 
ment of light, yet that apart from this there can he no right to the 
passage of undefined air over premises adjoining plaintiff's until 
it reaches his property. " The passage of undefined air gives 
rise to no rights, and can give rise to no rights, for the best of 
all reasons, the reason of common sense, because you cannot 
acquit e any lights against others by user which they cannot 
interrupt ; " per Lord Justice Bowen in Harris v. DePinna, 33 
Ch. D. 238; 56 L. J. R Chanc. 344. 

In Chastey v. Ackland, the facts of the case alleged in support 
of the claim for an injunction against the diminution of the 
quantity of air coming to the plaintiff's premises over the de- 
fendant's, and which the defendant's buildings had diminished, 
were mixed up with a claim in respect of an alleged nuisance of 
stagnant air. The claim as to the air failed, because it had not 
been shown to reach the plaintiff's premises through defined 
apertures for the requisite time, and the Court of Appeal held 
that, as to the nuisance, the decision in Bryant v. Lefever, an 
action for obstructing the access of air to chimneys, was directly 
in point so that although the causa proxima so to say, of the 
nuisance was the defendant's buildings, the causa causans was 
the erections, not on his premises, which emitted the noxious 
odors. — Irish Law Times. 



BAR MEETINGS. 

Montreal. — At the annual meeting the following were re- 
elected : — Hon. J. E. Robidoux, Batonnier; Mr. Arthur Globensky, 
Syndic ; Mr. C. B. Carler, Q.C, Treasurer, and Mr. L. E. Bernard, 
Secretary. Council : Messrs. W. W. Kobertson, Q.C. ; C. A. 
Geoffrion, Q.C. ; L. J. Ethier, Q.C; Hon. H. Archambault, Q.C. ; 
Lomer Gouin, R Dandurand, Eug. Lafleur and E. Guerin. 

St. Francis. — Batonnier, L. E. Panneton, Q.C.; Syndic, C. W. 
Cate; Treasurer, H. 1). Lawrence; Secretary, J. E. Genest ; 
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Council, H. B. Brown, Q.C. ; J. A. Camirand, A. S. Hurd ; 
Delegate, H. B. Brown, Q.C. ; Auditors, H. E. Fraser, C. W. 
Cate; Examiners, II. W. Mulvena and W. Morris; Library Com- 
mittee, J. E. Genest, H. D. Lawrence, H. K. Fraser, Firmin 
Campbell, W. Morris, J. A. Leblanc. 

Abthabaskavillb. — J. C. Noel, Batonnier ; J. S. Doucet, Syn- 
dic ; J. Lavergne, M. P. ; L. P. E. Crepeau, C.E. ; J. E. Methot, 
P. H. Cote*, members of the Council ; P. II. Cote, treasuror ; L. 
P. E. Crepeau, secretary. 

Bedford. — S. Constantineau, Batonnier ; J. C. McCorkill, 
Syndic ; T. Amyrauld, Treasurer ; A. Giroux, Secretary ; C. A. 
Nutting, E. Eacicot and J. S. Poulin, Council. 



THE LATE MR. L. W. MARCHAND, Q.C. 

It is witb much regret that we have to record the death of Mr. 
Louis W. Marchand, Q.C, who died at Montreal on the 24th 
April. Mr. Marchand was born in the parish of St. Mathias. on 
the 27th January, 1833. His father was a native of Amsterdam, 
who came to Canada in 1825, and was subsequently an alderman 
of the city of Montreal. The son studied in the College of St. 
Hyacinthe, where he was a^con temporary of Archbishop Fabro, 
and afterwards pursued his legal studies under the late Sir George 
Etienne Cartier, being admitted to the bar on Feb. 6, 1854. lie 
practised for a few years with the Hon. Gideon Ouimet and the 
late Hon. S. Morin, the firm being known under the name of 
Ouimet, Morin & Marchand. In 1859 he was called to fill the 
duties of Clerk of the Court of Appeal, in the place of the late 
Judge Beaudry, who had been appointed secretary of the com- 
mission for the codification of the laws for the Province of Que- 
bec. Mr. Beaudry having been raised to the bench, Mr. Mar- 
chand was appointed Clerk of the Court of Appeal in 1868, and 
held the position until tho time of his death. He was made a 
Queen's Counsel in lfc87. Mr. Marchand occupied his leisure 
hours in historical and scientific pursuits. He was treasurer of 
the Socidte* Historiquc de Montreal and translated the travels of 
Kalm in North America. He was also a commissioner for the 
civil erection of parishes and a corresponding member of tho 
Socicte des Antiquaires do Normandic. In politics Mr. Marchand 
was a Conservative. He was one of the founders of the former 
1 Patrie,' the first French daily paper published in Canada. Be- 
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sides his duties as Clerk of the Court of Appeal Mr. Marchand 
was also entrusted with the important task of preparing the 
judgments of distribution in Superior Court cases. 

Mr. Marchand was a man of unusual ability, and alwayB ex- 
tremely devoted to duty. He would have filled with credit and 

]j distinction a position on the bench, as was shown by the general 

soundness of his decisions on difficult points arising in the draft- 
ing of reports of distribution. He was more than the faithful and 
trusted official : he was held in affectionate regard by all who 
came into contact with him in the daily round of business. Of a 
gentle and lovable disposition, neither obtrusive nor self-seeking, 
his chief pleasure was in the conscientious performance of duty, 
\i and his great regret, during an illness of several months, was 

- that he was debarred from attendance at his office The last 

term of the Court which he attended was in January last 



! 



GENERAL NOTES. 

The Latb Lord Blackburn. — The London Law Times has 
the following sonnet on the late Judge : — 

11 A name to hold in honor ! England owes 
A debt to thee which she can never pay. 
As to the sturdy oak the sapling grows, 
As glimmering morn becomes the perfect day, 
So you, in strenuous labor of your youth, 
Upon the stony sub-soil of the law 
Mortared great knowledge with a love of truth, 
And built a fame which all who knew you saw 
Project itself upon your growing life, 
Great Prince of Interrupters — (how long now 
Your train of imitators in the strife !)— 
Your hasty speech was but the upward flow 
From wells of learning. Ne'er was yours the role 
Of empty vaporing in the public eye 
On themes not legal. Your high-soaring soul 
Sought duty's path, wherever it might lie. 
Neither the platform's nor the Senate's heat 
Distracted you, or warpel your equal view 
Of all mankind. Thus, on the printed sheet, 
Colleagned by Cockburn, Bramwell, Brett, are you 
Enshrined in judgments of both grit and core, 
Which must survive till law shall be no more." 
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Directors' right to prifer themselves.— Directors are be- 
hind the scenes, and, being so, are perfectly aware whether the 
play is a i draw ' or whether the curtain must shortly come 
down on the piece for good, and this knowledge gives them an 
unquestionable advantage in getting paid over outside creditors 
who view the performance only from the pit or dress circle. Is 
a director entitled to profit by this knowledge? In America 
they think not. Directors are treated as being in a fiduciary 
relation to the creditors as soon as the company is unable to pay 
its way.. The subject has not received all the attention it deserves 
in England, but, so far as the authorities go, they give the direc- 
tors the full benefit of their position. The strongest case is 
Wilmott v. The London Celluloid Company. There the directors 
had received insurance moneys on the eve of winding-up, ard 
repaid themselves out of them a loan to the company, and the 
Court refused to treat it as a fraudulent preference, though by 
doing so the directors were practically putting the whole of the 
assets in their pockets. It was a short syllogism. Tims : Pay* 
ing debts of the company is in the ordinary course of business. 
This is a debt of the company. It is in the ordinary course for 
the directors to pay it. By English law the directors may even 
prepay their shares to prefer themselves. But a director's ' place » 
is a hard one, and he ought to have his perquisites. — Law Journal 
(London). 

Professional pleasantries. — A member of the medical pro- 
fession was once discussing with Bobus Smith — Sydney Smith's 
lawyer brother — the merits of tbeir respective professions. * Well,' 
said the doctor, 'you must admit that your piofossion does not 
make angels of men.' 'No,' replied Bobus; 'your profession 
gives them the first chance of that.' We are reminded of this 
story by Lord Justice Lopes' sarcasm in a recent will case. The 
testator was mentioned as having consulted an oculist, a chiro- 
podist, and a general practitioner. ' Let me have the names,' 
said the Lord Justice, ' because I am surprised he lived so long.' 
Long-suffering lawyers must retaliate .sometimes. Perhaps the 
smartest pleasantry at tho expense of the medical profession was 
the epitaph on a doctor's tombstone in a churchyard : ' Si monu- 
mentum requiris, circumspice.' — lb. 

Marriage in a wrong name. — There is an impression abroad 
that marriage in a wrong name is invalid. The last instance of 
its public expression was an inquiry addressed to a police mag- 
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istrate by a young woman who said that her husband had 
married her in his father's name, although his parents were not 
married, and that she doubted whether she was really married. 
In England a man is perfectly free to use a name to which he is, 
strictly speaking, not entitled in the view of the College of Arms, 
and if it be that by which he is usually known, he cannot be said 
to be married under a wrong name. And even where a person 
uses a false name, i.e., one by which he or she is not usually 
known, the marriage is not invalid (under 6 & 7 Wm. IV., c. 85, 
s. 42), unless the falbity is known to the other party to the mar- 
riage ceremony (Regina v. Rea, 41 Law J. Eep. M. C. 92 ; L. R. 
1 C. C. R. 365).— lb. 

Libel. — When Mr. Gladstone went to the theatre on the even- 
ing of the day on which the news of Gordon's death arrived, 
many people said hard things of him. It is not generally realised 
that imputing callousness of this kind is a libel in law. We are 
reminded of this by a case in the new volume of the l Revised 
Reports' (Churchill v. Hunt, 1 Chitty, 480). Lord Churchill (the 
grandson of the great Duke) had by furious driving upset a 
carriage with a lady in it, with the result that the lady was so 
bruised and cut that she died ; and the Examiner published the 
following comment : ' We are informed, but can hardly believe 
the relation, that though this young nobleman was fully aware 
of the shocking death of the lady, he on the very evening of the 
catastrophe attended a public ball.' This was held to be a libel. 
The editor who was guilty of this indiscretion was Leigh Hunt, 
who not long afterwards expiated in prison a similar indiscretion 
in calling the Rogont a * fat Adonis of fifty.' — lb. 

Ingress and Egress. — It is a maxim of English law that when 
a grant is made the grantor tacitly giants that which is neces- 
sary to the enjoyment of the thing granted. Access to demised 
premises is an obvious illustration. It is no use having, for 
instance, expensive chambers in Piccadilly if when you are out 
you cannot get in, and when in you cannot get out. But what 
is the measure of this implied right of ingress, egress, and re- 
gress? Is it enough if the landlord provides means of access 
sufficient for the average man, or must ho go further and provide 
a means of access fitted for a Brobdignagian specimen of hu- 
manity, or does the tenant take the premises as he finds them ? 
All sorts of cases occur to a lively imagination — a bed too short, 
a balcony too frail. Many country stiles present a fatal obstacle 
to some corpulent forms. Would action lie in such a case for 
obstruction of the highway ? The answer is that the average man 
is the standard of English law. If you happen to be an abnormal 
specimen you must make special contracts. — lb. 
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CURRENT TOPICS AND CASES. 

The Hon. Mr. Justice Baby, who, on the 28th April, 
1881, was appointed to the then newly created sixth 
judgeship of the Court of Queen's Bench of this province, 
has retired after completing fifteen years' judicial service, 
and the Hon. J. A. Ouimet, Q. G, recently Minister of 
Public Works in the Dominion Government, has been 
appointed to th«? vacant position. The Bar will regret 
that the cause of Mr Justice Baby's resignation should 
have been somewhat increased delicacy of health, and 
will unite in the hope that release from the burden of 
official duty may speedily restore to the learned judge his 
wonted energy. Mr. Justice Baby has long taken an 
active part in the labours of the Antiquarian Society, and 
has contributed greatly to stir up an interest in this 
somewhat neglected subject. In the leisure afforded by 
his retirement His Honour will doubtless continue to 
lend his valuable aid to this as well as other movements 
of public importance. 

His successor, the Hon. Mr. Ouimet, Q. C, was born in 
1848, and enters upon his new duties at the compar- 
atively early age of 48 years. He was called to the bar 
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in 1870, and appointed a Q.O. in 1880. Mr. Justice 
Ouimet, like many of his colleagues on the bench, has 
been actively engaged in public life for many years. He 
was first returned to Parliament for Laval, his native 
county, in 1873, and has represented the same con- 
stituency in the Commons ever since. From 1887 to 
1891, he filled with distinction the important position of 
Speaker of the House of Commons. In the following 
year he entered the cabinet, assuming the portfolio of 
Minister of Public Works, which he retained until the 
reconstruction of the. ministry under the present leader- 
ship of Sir Charles Tupper. Judge Ouimet was for some 
years Crown Prosecutor in the district of Montreal, and 
in this as well as in the many other positions he has 
filled — as Speaker, Minister, Colonel of the 65th battalion, 
and sundry lesser offices, he has always evinced tact, 
energy, and capacity. Like his predecessor Mr. Justice 
Baby, he has ever been distinguished by unfailing 
courtesy and good nature, and these are qualities which 
shine on the Bench and are appreciated by the Bar. 



The retirement of Mr. Justice Fournier from the bench 
of the Supreme Court is comparatively an event of 
yesterday, it being noticed in our issue of the 15th 
September last, when he was replaced by Mr. Justice 
Grirouard. It is with regret that we have now to record 
his death which occurred on the 8th instant. The 
deceased was born in 1824, and called to the Bar in 1846. 
In 1874 he was appointed Minister of Justice of Canada. 
In the following year he retired from the Government in 
order to accept the office of a puisne judge of the Supreme 
Court of Canada, then created by statute. 



In the reconstruction of the Quebec ministry, neces- 
sitated by the acceptance of office in the Dominion 
cabinet by the Hon. Mr. Taillon, ex-premier, the Hon. 
B. J. Flynn, Q.C., becomes premier, and Mr. A. W. 
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Atwater, of the Montreal bar, has been sworn in as 
treasurer. The latter gentleman is new to public office, 
but he is well known as a distinguished member of the 
junior bar, and his advent to office has been hailed with 
satisfaction by the leading men of both political parties. 



A very graceful tribute was paid to the memory of the 
late Mr. L. W. Marchand, Q.C., by the Chief Justice, Sir 
Alexander Lacoste, at the opening of the May term of the 
Court of Appeal in Montreal. The eulogistic terms in 
which the Chief Justice referred to the ability, diligence 
and devotion displayed by the gentleman who so long 
sat under the bench, were no ordinary phrases of compli- 
ment, and the feeling and sympathetic manner in which 
allusion was made to the higher qualities of the deceased 
as a man and a citizen showed how deeply his worth 
was appreciated and his death lamented by his official 
superiors. 

At the time we write the office of Clerk of the Court 
has not been filled, and we have heard an intimation 
that it will not be filled until after the long vacation- 
We see no reason for the delay, as such vacancies should 
be promptly filled, but however this may be, we trust 
that the just claims of Mr. Louis Ouimet to the position 
will not by any chance or political change be disregarded. 
Mr. Ouimet has been in the office for twenty-eight years, 
and during a large part of this time has been deputy 
Clerk, taking the duties of Clerk in the occasional absence 
of Mr. Marchand. He is a popular and efficient officer, 
and the case is one where the principle of promotion 
should be adhered to. The next in seniority to Mr. 
Ouimet is Mr. Louis Marchand, a nephew of the deceased 
gentleman, who is thoroughly qualified for the position 
of deputy Clerk, and such an arrangement of the duties 
of the Appeal office would, we believe, give general 
satisfaction. 
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In Gross y. Electric Traction Co. f decided in Pennsyl- 
vania, 23 April, 1896, under a law similar to Art. 1056 of 
our Civil Code, an action was brought by a widow for 
damages caused by the negligence of the company 
defendant, which resulted in the death of her husband. 
A peculiar feature of the case was that although the 
plaintiff and the deceased had been living together for 
seven years they were only married after the accident 
and a few days before the husband's death. It did not 
appear whether the marriage ceremony had been per- 
formed to enable the widow to bring her suit against *he 
defendant, or whether the object was to give legal 
sanction to the union which had previously existed. But 
it was urged by the company that under the circum- 
stances the plaintiff could not recover. The jury found 
the fact of negligence, and fixed the damages, and the 
Court of Common Pleas did not disturb the findings. It 
would not be difficult, however, to imagine a case in 
which such a marriage would assume the form of a 
speculation, and even if the action were maintainable, 
the damages in such a case might fairly be placed at one 
cent, — for example where a marriage ceremony was per- 
formed obviously with the sole object of enabling an 
action to be instituted. 



NEW PUBLICATIONS; 



Banks and Banking. — The Bank Act, Canada, with notes, 
authorities and decisions, and* the law relating to Warehouse 
Receipts, Bills of Lading, etc.. by J. J. Maclaren, Esq., Q.C , 
D . C . L . , LL . D. Publishers : The Carswell Co., Toronto. 

Mr. Maclaren, Q.C, the author of the well known and valuable 
treatise on Bills and Notes — a work which has already reached 
a second edition — has now taken up the kindred subject of Banks 
and Banking. The banking system of Canada differs consider- 
ably from that of England, and still more widely from that of 
the United States The decisions of our own courts, therefore, 
deserve special attention in so far as they touch this branch of 
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law. The present work is preceded by an interesting intro- 
duction on Banking in Canada, written by Mr. B. E. Walker, 
General Manager of the Canadian Bank of Commerce. Eight or 
nine hundred decisions are cited by Mr. Maclaren, and the text 
is written with his usual attention to accuracy of statement and 
lucidity of arrangement. It may be added that the work 
includes the Savings Bank Act, the Winding-up Act, and some 
extracts from the Criminal Code, 1892, with notes of decisions 
thereon. The whole forms a volume of about 400 pages, which 
must prove useful to a much wider circle than the bench and 
bar, and we have no doubt that it will soon come into general 
circulation. 



Handy Guide to Patent Law and Practice, by G. F. 
Emery, Esq., LL.M., of the Inner Temple, barrister-at-law. 
Publisher, Effingham Wilson, 11 Royal Exchange, London. 

Mr. Emery's work is not very extensive in bulk, but the art of 
compression seems to have been skilfully exercised by the 
author, and the necessary information is fully and clearly stated. 
The subjects dealt with are, first, everything relating to the 
Patent Office, and those matters in which a solicitor is not usually 
employed ; and secondly, the various forms- of legal proceedings 
connected with patents in which the services of a solicitor are 
but rarely dispensed with. The decisions referred to in matters 
where the law of England is similar to our own, will be found 
useful and convenient, and it may be added that the price of the 
work is extremely moderate. 



Political Appointments. — Parliaments and the Judicial 
Bench in the Dominion of Canada, 1867 to 1895. Edited by N. 
Omer Cote, Esq. Publishers, Thoburn & Co., Ottawa. 

This is a work which evinces marvellous industry and research 
on the part of the author, and, to add to its value, the inform- 
ation has been drawn from authentic sources. The present 
compilation is a sequel to a similar work published by Mr. Cote's 
father, the late Mr. J. O. Cote, N.P., formerly Clerk of the 
Privy Council for Canada, under the title of " Political Appoint- 
ments and Elections in the Province of Canada, 1841 to 1865." 
A second edition of the last mentioned work has now been 
issued. The two works taken together exhibit the appointments 
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for 54 years, and a very cursory examination of the volumes is 
sufficient to show the painstaking research which has been 
necessary in their preparation. To editors they will be 
especially useful. All dates of appointments of Judges, Queen's 
Counsel, etc., are included. The record is both interesting and 
valuable. We shall probably have occasion to recur to some of 
the interesting features of this work. 



SUPREME COUET OF CANADA. 

Ottawa, 6 May, 1896. 



Quebec.] 

Lachanos v. La Sooi£t£ di Pafcrs st de Placements de 

Quebec. 

Appeal — Amount in controversy. 

L., a creditor of an insolvent firm in the sum of $525, contested 
the claim of another creditor on the ground that a hypothec held 
\- by the latter on the insolvent's property was null, and that the 

I amount thereof, $2,044, should belong to the estate for eolloca- 

| tion among all the creditors. The contestation was unsuccessful, 

and L. sought to appeal to the Supreme Court from the judg- 
ment of the Court of Queen's Bench, by which it was dismissed. 
The respondents moved to quash the appeal. 

Held, that to determine the amount in controversy necessary 
to entitle L. to an appeal, only his own pecuniary interest could 
be looked at, and that being less than $2,000, the appeal would 
not lie ; the fact that the contestation, if successful, would give 
the estate the benefit of more than $2,000 did not give the court 
jurisdiction. 

Appeal quashed with costs. 
Turcotte, for the motion. 
Geoffrion, Q.C., contra. 



24 March, 1896. 
Ontario.] 

Martin v. Haubner. 

Statute of Frauds — Memorandum in writing — Repudiation of 

contract. 

In an action for the price of goods sold through an agent the 
alleged purchaser denied the agency and claimed that the goods 



THE LEGAL NEWS. 151 

had never been delivered. In answer to this last contention, the 
following letter was relied on as constituting a memorandum in 
writing sufficient to satisfy the Statute of Frauds : — 

" Toronto, 13th September, 1894. 

" L. D. Haubner Esq. 

" Dear Sir, — In reply to yours of the 5th inst., I have to say 
that Mr. Silberstein had only limited instructions to buy certain 
goods and to a certain amount only. Tour draft has not been 
presented and cannot be accepted, as I do not want the goods 
purchased by Silberstein, and they are of no use to me. I am 
advised that the goods arc here, but have not interfered with 
them, and they are subject to your order so far as I am con- 
cerned. The goods shown by your invoice are not what I 
wanted, and the amount is far in excess of the value of the goods 
I did want 

Yours truly, 

John M. Martin. 

Held, affirming the decision of the Court of Appeal (22 Ont. 
App. R. 468), that the invoice referred to in the letter could be 
identified by evidence, and as the writing contained a state- 
ment of all the terms requisite to constitute a memorandum of 
the contract under the statute it could be used for that purpose, 
notwithstanding it repudiated the sale. 

Appeal dismissed with costs. 

Robinson, Q.O., and Macdonald, for the appellant. 

S. R. Blake, Q.C., and W. Ca&seh, Q.C., for the respondents. 



24 March, 1896. 
Ontario.] 

Wilson v. The Land Security Co. 

Vendor and purchaser-f-Agreement for sale of land— Assignment by 
vendee— Principal and surety — Deviation from terms of agree- 
ment — Giving time — Creditor depriving surety of rights — Secret 
dealings with principal— Release of lands— Arrears of interest — 
Novation — Discharge of surety. 

An agreement for the purchase and sale of certain specified 
lots of land in consideration of a price payable partly in cash 
and partly by deferred instalments on dates therein specified, 
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was subject to payments being made in advance of these dates 
nnder a proviso that " The company will discharge any of said 
lots on payment of the proportion of the purchase price applic- 
able on each." 

The vendee assigned all his interest in the agreement to a 
third party by a written assignment registered in the vendor's 
office, and at the time there were several conversations between 
the three parties as to the substitution of the assignee as pur- 
chaser of the lots in the place of the original vendee. The 
vendors afterwards accepted from the assignee, several payments 
upon interest and on account of the principal remaining due from 
time to time as lots and parts of lots were sold by him, and with- 
out the knowledge of the vendee arranged a schedule apportion- 
ing the amounts of payments to be made for releases of lots sold, 
based on their supposed values, and in fact released lots and 
parts of lots so sold, and conveyed them to sub-purchasers upon 
payments according to this schedule, and not in the ratio of the 
full number of lots to the unpaid balance of the price, and with- 
out payment of all interest owing at the time sales were made. 
The vendors charged the assignee with and accepted from him 
compound interest, and also allowed the assignee an extension 
of time for the payment of certain interest overdue, and thus 
dealt with him in respect to the property in a manner different 
from the provisions of the agreement in reference to the convey- 
ance of lots to sub-purchasers. 

Held, that the dealings between the vendor and the assignee 
did not effect a novation by the substitution of him as debtor in 
the place of the original vendee, or release the vendee from 
liability under the original agreement. 

That notice to the vendors of the assignment and their know- 
ledge that the vendee held the land as security for the perform- 
ance of the assignee's obligations towards him, bound the vendors 
so to deal with the property as not to affect its value injuriously 
or impede him in having recourse to it as a security. 

In a suit taken by the vendor against the vendee to recover 
interest overdue, equitable considerations would seem to be satis- 
fied by treating the company as having got from the third party 
on every release of a part of a lot, the full amount that they ought 
to have got from him on a release of an entire lot and as having 
received on each transfer all arrears of interest 
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Id the absence of any sure indication in the agreement the 
ratio of apportionment of payments for the release of lots sold 
should be established by adopting the simple arithmetical rule 
of dividing the amount of the deferred instalments stated in the 
agreement by the total number of lots mentioned therein. 

Appeal dismissed with costs. 

Geo. Kerr and Bowell, for appellant. 

Kerr, Q.C., for the respondents. 



24 March, 1896. 
Manitoba.] 

Northern Pacific Express Co. v. Martin. 

Bailee — Express company — Receipt for parcel — Condition — Com- 
pliance with — Pleading — "Never indebted" — Plea of non-per- 
formance. 

M., sending a money parcel by express, received a receipt in a 
" money receipt book " which contained a provision that the 
money would be forwarded 4C subject to the printed conditions 
on inside front cover of this book/' and one of such conditions 
was that the company would not be liable for any claim " unless 
such claim is presented in writing within sixty days from the 
date of loss or damage in a statement to which a copy of this 
contract shall be annexed. 1 ' The parcel was not delivered, and 
M. presented bis claim in writing but no copy of the contract 
was annexed. 

Held, reversing the decision of the Court of Queen's Bench, 
Manitoba (10 Man. L. R. 595), that M. must be held to a strict 
compliance with the conditions of his contract with the company, 
and his claim was barred for want of notice. 

M. brought an action for money had and received to recover 
the value of the parcel. 

Held, that the company was not obliged to plead non-per- 
formance of the condition in answer to this action, as all ne- 
cessary proof could be made under the plea of " never indebted.' 1 

Appeal allowed with costs. 

McCarthy, Q.C., for appellants. 

Ewart, Q.C., for respondent. 
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24 March, 1896. 
British Columbia.] 

The William Hamilton Manufacturing Co. v. The Victoria 
Lumber & Manufacturing Co. 

Negligence — Construction of boiler — Defect in — Expert evidence- 
Questions of fact— Concurrent findings of courts below. 

A lumber ' ompany gave a verbal order for the construction 
of a boiler for a steam tug to the W. H. Manufacturing company, 
accompanying such order with a sketch or plan, but without any 
specifications or details other than those on the plan itself which 
was prepared by the engineer of the tug. The boiler was made 
apd delivered to the lumber company, who placed it in the tug. 
It was not built according to the plan submitted, but was cer- 
tified under the Steamboat Inspection Act as properly built and 
showing a capacity to stand a working pressure of 128 lbs. to 
the square inch. After being in use for six months it sprung a 
leak, and the manufacturing company having sued for the price, 
the lumber company counter-claimed for damages in consequence 
of defective construction. 

On the trial it was proved that no boilers were built according 
to the plan of the engineer; that if so built it would only stand 
a pressure of some 18 lbs. ; and that all the great ocean steam- 
ships had boilers of the design of the one in question. The 
engineer who had prepared the plan agreed with the other 
evidence as to the ocean steamers, but gave as his opinion that 
in one particular the boiler in question was defective and that 
such defect caused the leak. The government boiler inspector 
at Victoria, B. C, concurred in this opinion, and the court below 
gave damages for the lumber company on their counter-claim, 
affirming the judgment of the trial judge but increasing the 
amount. 

Held, reversing the decision ot the Supremo Court of British 
Columbia (4 B. C. Hep. 101) that the evidence did not justify 
the judgment for the lumber company; that the experts on 
whose testimony the judgment was founded were not present at 
the time of the accident, and the evidence they gave was not 
founded on knowledge, but was mere matter of opinion and no 
reasons wero given, nor facts stated, to show on what their 
opinion was based ; that it was mere conjecture which should 
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not be allowed to dispose of the case in hand and still less to 
condemn, as defective in design and faulty in construction, 
boilers in general use all over the world ; and that such judgment 
should not be allowed to stand notwithstanding the concurrent 
findings of the two courts on a matter to be decided by evidence. 

Appeal allowed with costs. 

Aylesworth, Q.C, and Dumble y for the appellants. 

Robinson, Q.C., for the respondents. 



MALICIOUS EXERCISE OF A LEGAL EIGHT, 

The judgment of the House of Lords in Corporation of Bradford 
v. Pickles, settles that the malicious exercise of a legal right 
constitutes in English law no cause of action. The notion that 
it might be actionable is founded on a passage in the Digest, 39, 
3, De Aqua et Aquoe Pluvioz Arcendce, 1 Ulp. 12, where Marcellus 
is quoted as saying that to dig in one's own land, and so cut off 
the supply of water from a neighbour's well, is not actionable 
unless done 4l animo vicini nocendi." In Chasemore v. Richards, 7 
H. L. Cas. 219, Lord Wensleydale stated, on the authority of a 
passage in Bell's Principles (s. 966) that the same rule applies 
in the law of Scotland, though this was questioned by Lord 
Watson in Corporation of Bradford v. Pickles. In principle there 
is much to recommend the notion (c/. Pollock on Torts, 4th ed., 
p. 144). In the present caBe the plaintiffs were the owners of 
the Bradford Waterworks. The defendant was the owner of land 
adjacent to the Many Wells Springs, one of the sources from 
which the town was served. The water supplying the springs 
percolated through his land in undefined channels, and conse- 
quently, on the principle of Chasemore v. Richards, he was 
entitled to divert it. He announced to the corporation his 
intention of executing drainage works on the land which would 
have the effect of diverting the water, alleging that he was 
desirous of working the stone under the land. North, J., found 
as a fact (42 W. R 697) that his actual motive was to carry off 
the plaintiffs' water supply, with the ultimate purpose of com- 
pelling them to buy him off. But if this was so, it would bring 
his conduct within the legal meaning of malice. In the language 
of Lord Esher in Bowen v. Ball, 6 Q. B. D., at page 338, he would 
have threatened to use his land for the indirect purpose of 
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injuring the plaintiffs, or of benefiting himself at the expense of 
the plaintiffs, and such conduct would be res trainable by injunc- 
tion — this was the object of the action in question — if legal 
malice render actionable the otherwise lawful exercise of a right 
of property. No precedent, however, exists for such restriction 
of the rights of owners, and the House of Lords, affirming the 
decision of the Court of Appeals and (on this point) of North, J., 
have declined to make one. — Solicitors' Journal. 



UNLAWFUL DISSECTION. 

In the case of Foley v. Phelps, Judge Patterson, in the Appel- 
late Division, New York, has held that a wife may recover 
damages for the unlawful dissection of the body of her husband. 
The following is the substance of the opinion delivered by the 
Court : — 

The question presented in this case seems to be one of first 
impression in this jurisdiction, and comes before the court on 
appeal from a judgment over-ruling a demurrer to the complaint. 
Stated with precision the inquiry is, whether the defendant is 
liable civiliter, and to this particular plaintiff, for the unlawful 
dissection of the remains of her husband — an act not only unlaw- 
ful, but constituting, on the assumption that the facts alleged are 
true, a criminal offence. The complaint sets forth that on the 
16th of May, 1894, the plaintiff's husband fell through an elevator 
shaft in a building jn the city of New York, and was taken in an 
unconscious condition to the Bellovue hospital, where he died three 
hours after his admission ; that the plaintiff was a loving and 
devoted wife, and was under the duty and obligation and had 
the right of burying her husband ; that she applied at the hos- 
pital for his body, and begged and implored those who were in 
charge of it not to allow or permit an autopsy to be performed, 
and gave notice that she would immediately send an undertaker 
for the body to remove it to her home, where it would be pre- 
pared for burial ; that notwithstanding her request and protesta- 
tions, the defendant, without her knowledge or consent, procured, 
assisted, aided and abetted in performing an autopsy on her hus- 
band's body, which autopsy was performed without any authority 
of law, and was wilfully done by cutting open and otherwise 
abusing and maltroating the dead body. The complaint then 
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proceeds to state matter intended to be in aggravation of damages, 
and ends with a demand for a money judgment. 

The learned judge who decided this demurrer at the Special 
Term has given no statement of the views which prompted his 
decision, and we are therefore withont the advantage of a pre- 
liminary judicial examination of the question involved ; but we 
have reached the conclusion that the court below was right in 
overruling the demurrer on the case as it is stated in the plead- 
ing. 

The allegations of the complaint clearly establish an unlawful 
act on the part of the defendant. The unauthorized dissection of 
human remains is a misdemeanor, under the provisions of sec- 
tions 308 and 309 of the Penal Code of this State. While it is true 
that the provisions of the criminal law neither give nor recognize 
a right to institute a civil suit for damages, still they incontesta- 
bly determine the wrongful nature of the act complained of. 
There is a statute specially applicable to the case of a patient 
who dies, as this plaintiff's husband did, in one of the hospitals 
of the State. The act of 1854 (chapter 123), well known as the 
act to promote medical science, expressly prohibits the dissec- 
tion of a dead body or its delivery to any one for the purposes of 
dissection, if the relatives or friends of the deceased object, oi' if 
they make application within a certain time (as appears to have 
been done in this case) for the remains for the purposes of 
burial. 

At the outset of the inquiry, the objection is taken to the 
maintenance of the action ; that, assuming for the purposes of 
the argument a civil action will lie, the plaintiff has no standing 
in court to maintain it. This objection proceeds upon the idea 
that if any one may bring an action of this character, it must be 
the next of kin. It has been stated in general terms in several 
cases, that, in the absence of testamentary direction on the part 
of the deceased, the exclusive right of burial and of designating 
the place in which human remains shall be interred, is with the 
next of kin. Those cases are referred to and cited in an opinion 
of Mr. Jubtice Landon in the case of Snyder v. Snyder (60 How. 
Pr. 370,) and in commenting upon them that learned judge says : 
11 Most of the cases there referred to arise with respect to the 
right to protect the place where the remains were buried ; to 
prevent a disinterment, or to collect from the executors, or rela- 
tives of the deceased, the expenses of the funeral. In the absence 
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of a contention prior to burial, as to the right between relatives 
to designate the place of burial, the broad doctrine that the rhrht 
rests exclusively with the next of kin, can hardly be construed 
as a judicial exclusion of the right of the widow." In this case 
it will bo observed that the question is directly presented with 
reference to the duty and right the widow owes and has to and 
over the body of her dead husband prior to interment — that is, 
before the remains have passed beyond the necessity of human 
care and attention. It is provided by the Penal Code of this 
State that, except in cases specially provided for by law, the 
dend body of a human being lying within this State must bo 
decently buried within a reasonable time after death. The duty 
must be performed by somebody. It has been held in this country 
that the primary duty of burying a deceased wife is upon the 
husband. (Weld v. Walker, 130 Mass. 423). And it has been 
expressly determined that if a husband and wife are living to- 
J gether at the time of the death of the former, the widow's right 

i to the possession of the dead body, for the purposes of preserva- 

i tion and burial, is a right in the widow paramount to that of the 

'; next of kin. (Larson v. Chase, 47 Min. 307). We think, there- 

fore, as a matter of law upon the facts as they are stated in this 
complaint, and without reference to the allegation of the plain- 
tiff's duty and right, she may maintain this action, if it may be 
maintained at all. The foregoing observations are made to meet 
the possible suggestion that the allegation of tho complaint 
respecting the duty and right referred to is merely one of a con- 
clusion of law, and of course, if it is such, it is not admitted by 
the demurrer. But construing the words of the complaint with 
reference to this matter as we think they should be construed, 
they are equivalent to an allegation that, as a matter of fact, the 
plaintiff was the person upon whom had devolved the obligation 
and responsibility of complying with that requirement of the 
law respecting the interment of human remains, to which re- 
ference has been made, and that the demurrer admits that she 
was such person. 

This brings us to the consideration of the other question in- 
volved, namely, that concerning the right to maintain an action 
at all. The ground of objectiou urged by the appellant is that 
there can be no such action because there can be no such thing 
as property in human remains. By the common law and stricti 
juris, the proposition as to property may be maintainable. A 



THE LEGAI* NEWS. 159 

long line of judicial decisions appear to have established a 
general doctrine to that effect ; bat courts of equity have fre- 
quently interfered to protect the remains of the dead, and courts 
of law have also afforded remedies through formal legal actions 
wherever any element of trespass to property, real or personal, 
was associated with the molestation of the remains of the dead. 
In more recent times the obdurate common law rule has been 
very much relaxed, and changed conditions of society and the 
necessity for enforcing that protection which is due to the dead 
have induced courts to re-examine the grounds upon which the 
common law rule reposed, and have led to modifications of its 
stringency. The old cases in England were decided when matters 
of burial and care of the dead were within the jurisdiction of the 
ecclesiastical courts, and they are no longer absolutely controll- 
ing. Thus, in the case of Pierce v. Proprietors, etc. (10 B. I. 
227), it is stated by the court : " That there is no right of property 
in a dead body, using the word in its ordinary sense, may well 
be admitted; yet the burial of the dead is a subject which 
interests the feelings of mankind to a much greater degree than 
many matters of actual property. There is a duty imposed by 
the universal feelings of mankind to be discharged by some one 
toward the dead — a duty, and we may also say a right, to protect 
from violation, and a duty on the part of the others to abstain 
from violation ; and it may therefore be considered as a sort of 
quasi property, and it won Id be discreditable in any system of 
law not to provide a remedy in such a case" But we are not 
disposed to put the right of the plaintiff to maintain this action 
on the ground of a property right in the remains of her husband ; 
nor do we think that the discussion is properly placed when it 
is rested exclusively upon that proposition. Irrespective of any 
claim of property, the right which inhered in the plaintiff as the 
decedent's widow, and in one sense his nearest relative, was a 
right to the possession of the body for the purpose of burying it ; 
that is, to perform a duty which the law required some one to 
perform and which it was her right by reason of her relation- 
ship to the decedent to perform. That right of possession is a 
clear legal right, and, to use the language of Mr. Haggles in his 
valuable report adopted by the court in the Brick Church case 
(4 Bradford's Surrogate's Reports), " the right to bury a corpse 
and to preserve its remains is a legal right which the courts of 
law will recognize and protect." The right is to the possession 
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of the corpse in the same condition it was in when death super- 
vened. It is the right to what remains when the breath leaves 
the body, and not merely to such a hacked, hewed and mutilated 
corpse as some stranger, an offender against the criminal law, 
may choose to turn over to an afflicted relative. If this right 
exists, as we think it clearly does, the invasion or violation of it 
furnishes a ground for a civil action for damages. It is not a 
mere idle utterance, but a substantial legal principle, that wher- 
ever a real right is violated a real remedy is afforded by the law. 
A right to vote can in no sense be called a pure right of property 
— it is merely a personal right; yet who would now contend 
that a person obstructing a voter's right or preventing his voting 
would not be, irrespective of any statutory enactment, liable 
even if the candidate of the choice of the person thus obstructed 
was elected ? (Ashley v. White, 3 Smith L. C. 264). Although 
the precise question involved in this case has not been judicially 
passed upon so far as we have been able to ascertain in the courts 
of this State, yet it has been decided in favor of the maintenance 
of the action by the Supremo Court of Minnesota in the case of 
Larson v. Chase (supra). In the well considered and well rea- 
soned opinion of the court in that case it was held that the right 
to the possession of a dead body for the purposes of prenervation 
and burial is a legal right— one which the law recognizes and 
protects — and that the violation of that right by an unauthor- 
ized and unlawful mutilation of the corpse before burial gives 
rise to an action for damages in favor of the surviving wife of 
the deceased. It is there also held that the rule -of damages 
would allow a recovery for mental suffering and for injury to the 
feelings occasioned directly by the unlawful mutilation, and that 
although no actual pecuniary loss or damage was proven. It is 
not for us at this time to express any opinion with respect to the 
measure of damages in a case of this kind, but we are satisfied 
.that the action will lie, and will lie in favor of the widow, under 
the circumstances disclosed by this complaint. 

Quebec Bar Elections, 1896. — P. X. Lemieux, Q. C, b&ton- 
nier, A. Bobitaille, syndic ; D. J. Montambault, Q. G, treasurer ; 
N. N. Olivier, secretary. Council : Charles Langelier, C. A. P. 
Pelietier, Q. C, Pitzpatrick, Q. C, Pentland, Q. C, BSdard, Q.C, 
Dechgne, Cook and GHbsone. 
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CURRENT TOPICS AND CASES. 

Five colonial judges have participated in the distribu- 
tion of birthday honours this year, but we note an 
omission in this province, the Acting Chief Justice of the 
Superior Court in Montreal having apparently been for- 
gotten, although occupying a higher and more important 
position in the judicial order than several of the judges 
on whom knighthoods have been bestowed. We trust 
that the omission will be supplied before long. The 
list is as follows : — Sir George A. Parker, who was 
appointed a judge of the Madras High Court in 1887 ; 
Sir Wm. H. L. Cox, appointed Chief Justice of the 
Straits Settlements in 1893; Sir Henry S. Berkeley, 
appointed Chief Justice of Fiji in 1889 ; Sir Wm. J. 
Anderson, appointed Chief Justice of Honduras ; and 
finally, — the only Canadian on the list — Sir Wm. R. 
Meredith, appointed Chief Justice of the Common Pleas, 
Ontario, in 1894. 

The members of the Judicial Committee do not appear 
to relish being set a paper of questions, to which they are 
expected to give brief and categorical answers. Lord 
Watson, in delivering the opinion of the Committee on 
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the prohibition reference, seems to be fully sensible of the 
embarrassment which might be caused hereafter by 
replies not fully weighed and considered. The matters 
involved in the reference have therefore been retained 
under advisement for an unusual length of time, and 
the answers assume the form of an essay on the subject, 
rather than the yes or no which seems to have been ex- 
pected in some quarters. The task has, naturally, proved 
to be of much greater difficulty than the decision of an 
actual cause, and bears more resemblance to the drafting 
of a statute than the determination of a suit. It is not 
surprising, therefore, that even the astute deliverance of 
Lord Watson has hardly been able to satisfy the expecta- 
tions of those who favoured the reference, and even after 
the Supreme Court and the Judicial Committee have pass- 
ed upon the matter something seems yet to be desired. 
Although the principal points are fairly elucidated, and 
the opinion of the Judicial Committee is undoubtedly of 
great value, it is evident that legislation on the subject 
will not be unattended by difficulty and risk of litigation. 
The Judicial Committee when an actual case comes 
before it will be in a fairer position to deal with the 
subject. 

The near approach of the general elections did not 
encourage the belief that the May term of the court of 
Appeal at Montreal would be a very active one, and the 
appearance of the list answered the anticipation, for it 
contained but 32 cases, — the lowest number, we believe, 
that has appeared in an Appeal list for the last quarter of 
a century. Only 14 new cases had been added since the 
publication of the March list, and of these four were from 
country districts. Many counsel being actively engaged 
in their constituencies, there was a tendency to let cases 
stand over, and only ten were actually heard, the term 
closing on the 22nd May. The next term will probably 
witness a re-awakening of activity in preparing cases for 
argument. 
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The early closing by-law, with its serious restriction of 
personal liberty and its monstrous discrimination against 
those engaged in purveying useful and necessary mer- 
chandize to the advantage of those who are doing just 
the reverse, has had a short and feeble life, the Recorder 
having already declared it to be illegal and unenforce- 
able. This does not necessarily preclude an attempt at 
resuscitation, but the by-law passed by the City Council 
is altogether so anomalous and indefensible that even 
the friends of early closing and moderate hours will be 
wise to let it die a natural death. 



"Clients," says a writeT in the Southern Magazine, 
" love a hard fighter, and the on -lookers are impressed 
with his zeal." A hard fighter is, however, often a dan- 
gerous counsellor, as his judgment is apt to be blinded 
by his zeal. It is lamentable to note the foolish appeals 
and prolongations of strife Which sometimes spring from 
misdirected energy. The client's appreciation pf hard 
fighting is, perhaps, not so enthusiastic at the end of a 
campaign as it is at the beginning. The same writer 
hints that some lawyers allow themselves to be led by 
their clients instead of leading them. In his own ex- 
perience, he says, he has had cases where he advised his 
clients not to sue because he was sure they had no chance, 
and although they followed his advice, they refused to 
pay him a reasonable fee ; and he adds, that he has 
seldom advised a client to compromise or submit to arbi- 
tration that he did not displease him, and he comes to the 
conclusion that the aggressive and partisan spirit, what- 
ever may be said as to its morality or true wisdom, is 
more conducive to success than profound judgment, for 
he has seen lawyers succeed chiefly by reason of it in 
whom the logical faculty was not at all conspicuous. 
There is a certain amount of truth in this, and it is prob- 
ably equally tiue that he has seen a much larger 
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number of clients ruined by the same spirit of aggres- 
siveness when unrestrained by a prudent and con- 
scientious adviser. 



NEW PUBLICATIONS. 

Bills, Notes and Cheques. — The Bills of Exchange Act, 1890, 
and Amending Acts, with notes and illustrations. By J. J. 
Maclaren, Esq., Q.C., D.C.L., LL.D. Second Edition— 
Publishers, The Carswell Co., Toronto. 
The appearance of a second edition of a Canadian legal work is 
far from common, still less the publication of a second edition 
within a very few years after the first. But it seems that the 
first edition of Dr. Maclaren's now well known work was ex- 
hausted about a year after its issue, and has since been out of 
print. This fact of itself is a proof of the appreciation of the 
profession, more especially when it is remembered that several 
other treatises on the Bills of Exchange Act of 1890 were 
published either before or about the same time. Several new 
features have been introduced in the present edition. The 
Imperial Act of 1882 having been adopted by most of the 
Australasian colonies shortly after its enactment in Great Britain, 
a number of decisions by the courts of these colonies on the Act 
have been inserted, some of them, it is stated in the preface, on 
points of interest that have not yet arisen elsewhere. The notes 
have been revised and some changes made, and about two hun- 
dred and fifty citations of new cases have been added, more than 
half of the new cases having been decided in Canada since the 
publication of the first edition. These and other additions are 
considerable enough to make the second edition valuable to those 
who are in possession of the first, and bring the work up to the 
date of the present year. Dr. Maclaren deserves the thanks of the 
profession for the learning and research devoted to the prepara- 
tion of this edition in the midst of constant demands made upon 
his time by an active practice. 



Commentaries on the Constitution op the United States, by 
Boger Foster, Esq., of the New York Bar, vol. 1. — Publish- 
ers, The Carswell Co., Toronto. 
Mr. Foster's work has great interest for the student of American 

history and American institutions. Judge Story's well known 
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commentaries were written sixty years ago, and in the interval 
much new material has accumulated and had to be dealt with. 
The plan of the work is very elaborate. The author takes up 
each clause of the Constitution in its order; explains its origin ; 
narrates the proceedings in the Federal convention leading to its 
adoption ; compares it with the provisions upon the same subject 
in the constitutions of the different States and foreign countries ; 
gives the historical precedents upon its construction ; and finally 
collects all the judicial decisions on the point. The present 
volume terminates with the subject of impeachments. Although 
the work is especially interesting to the people of the United 
States, the subject is so ably and elaborately treated that Cana- 
dian lawyers and politicians can hardly afford to dispense 
with it. 



SUPREME COURT OF CANADA. 

Quebec.] 

Ottawa, 21 May, 1896. 

DUFRE8NK V. OlXSVBEMONT. 

Appeal from Court of Review — Appeal to Privy Council — Appealable 
amount— Addition of interest— C. C. P. arts. 1115, 1178, 1178a 
B. 8. Q. art 2311—54-55 Vic. (D) ch. 25, *. 3, sub-sec. 3— 
54 Vic. (Q.) ch. 48. 

Under 54-55 Yic. (D.) ch. 25, sec. 3, sub-sec. 3, there is no 
appeal to the Supreme Court of Canada from a decision of the 
Court of Review which would not be appealable to the Privy 
Council. 

In determining the right of either party to an appeal to the 
Privy Council, in cases decided in the Court of Review where the 
judgment of the Superior Court has been affirmed and no appeal 
lies to the Court of Queen's Bench for Lower Canada, the pro- 
visions of art. 2311 R. S. Q. (making the amount in dispute 
depend on the amount demanded and not on that recovered, 
where they are different), will not permit the addition of interest 
pendente lite to the original demand in order to raise the amount 
in controversy to the appealable amount. 

Stanton v. The Home Insurance Co. (2 Legal News, 314) fol- 
lowed. 
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Allan v. Pratt (13 App. Cas. 780) and Monette v. Lefebvre (16 
Can. S. C. R. 387) referred to. 

Appeal quashed without costs. 
Ouimet, Q.C., & Emard, for motion. 
Fleming, Q.C., dk Germain, contra. 



| 6 May, 1896. 

J Quebec.] 

I Montreal Gas Co. v. Laurent. 

| Negligence — Obstruction of street — Assessment of damages — Questions 

| of fact — Action of warranty. 

\} Where there is evidence to support it, a judgment assessing 

j actual present damages sustained through injuries will not be 

I interfered with upon an appeal to the Supreme Court 

i In cases of dilit or quasi-dtlit a warrantee may before con- 

?1 demnation take proceedings en garantie, and the warrantor 

" cannot object to being called into the principal action as a 

defendant en garantie. Archibald v. Delisle (25 Can. S. C. R. I) 
followed. 

Appeal dismissed with costs. 
Bi&aillon, Q.C., for appellant, Montreal Gas Company. 
Madore for appellant and respondent, City of St. Henri. 
Geoff rion, Q.C., and 1)' Amour, for respondent, Laurent. 

Nova Scotia.] 

18 May, 1896. 

FRASER V. FRA8ER. 

Will — Devise to two sons — Devise over of one's share — Condition — 
Context — Codicil. 

A testator devised property equally to his two sons with a 
provision that " in the event of the death of my said son T. C. 
unmarried or without leaving issue " his interest should go to 
the other. By a codicil a third son was given an equal interest 
with his brothers in the property on a condition which was not 
/ complied with, and the devise to him became of no effect. 

Held, reversing the decision of the Supreme Court of Nova 
Scotia, that the codicil did not affect the construction to be put 
on the devise in the will ; that the two sons named in the will 
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took the property as tenants in common, the one having an 
absolute, and the other a conditional estate ; and that the con- 
dition meant the death of T. G. at any time, and not merely dar- 
ing the lifetime of the testator. 

Appeal allowed with costs. 

Mellish, for the appellant. 

Borden, Q.C., for the respondent. 



Exchequer Court.] 

18 May, 1896. 

Murray & Cleveland v. The Queen. 

Contract — Public work-*r Progress estimates — Action for payment on 
— Engineers certificate — Revision by succeeding engineer. 

A contract with the Crown for building locks and other work 
on a Government canal, provided for monthly payments to the 
contractor of 90 per cent, of the work done at the prices named 
in a schedule annexed to the contract, such payments to be made 
on the certificate of the engineer, that the work certified for had 
been executed to his satisfaction, approved by the Minister of 
Railways and Canals ; the certificate and approval was to be a 
condition precedent to the right of the contractor to receive pay- 
ment of the 90 per cent., and the remaining 10 per cent, of the 
whole work was to be retained until its final completion ; the 
engineer was to be sole judge of work and material and his de- 
cision on all questions with regard thereto, or as to the meaning 
and intention of the contract, was to be final, and he could make 
any changes or alterations in the work which he should deem 
expedient. 

The work to be done included the construction of a dam, and 
after it was begun the engineer decided the state of the river 
bed required such dam to be made much deeper than was first 
intended. The *arth for the dam was all to be brought from a 
certain place, but owing to the change, that place could not 
supply enough, and by direction of the engineer the material 
excavated from the lock pits and entrances thereto was used for 
the purpose and paid for at the. same rate as that first used, and 
the contractor was also paid the price specified in the schedule 
for carrying away the excavated material and <le|>ositini; it in a 
bay in the vicinity. The engineer who certified to these payments 
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having resigned, his successor caused a new examination and 
measurement of the work to be made and decided that the con* 
tractors should not have been paid for the excavated material 
under both classifications as above mentioned, but allowed them 
a smaller sum than was paid as extra cost of depositing the 
material, which the contractors refused to accept and a reference 
was had to the Exchequer Court to determine whether or not 
they were entitled to the larger amount. 

Held, reversing the judgment of the Exchequer Court! that the 
engineer in charge when the work was done, having decided as 
to its character and value, his decision was final and could not 
be re-opened nor reversed by his successor. 

Held also, that the necessary certificate having been given and 
approved by the Minister, the contractors could proceed by ac- 
tion upon the progress estimate and were not obliged to wait 
until the work was completed and the final certificate given, 
before suing. 

Appeal allowed with costs. 

McCarthy, Q.G.,<& Ferguson, Q.C., for appellant 

Hogg, Q.C., for respondent. 



Ontario.] 



18 May, 1896. 



Robertson v. Junkin. 



Will — Legacy — Bequest of partnership business — Acceptance by 
legatee — Right of legatee to an account. 

J. and his brother carried on business in partnership for over 
thirty years and the brother having died, his will contained the 
following bequest : " I will and bequeath unto my brother J. all 
my interest in the business of J. & Co., in the said City of St. 
Catharines, together with all sums of money advanced by me to 
the said business at any time, for his own use absolutely forever, 
and I advise my said brother to wind up the said business with 
as little delay as possible." 

Held, affirming the decision of the Court of Appeal, that J., on 
accepting the legacy, could not be called on to contribute to any 
deficiency in the assets to pay creditors, and did not lose his 
right to have the accounts taken in order to make the estate of 
the testator pay its share of such deficiency. 

Appeal dismissed with costs. 

Aylesworth, Q.C., for appellant. 

McCarthy, Q.C., for respondent. 
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18 May, 1896. 
Ontario.] 
Carroll v. Provincial Natural Gas & Foil Co. or Ontario. 

Contract — Subsequent deed— Inconsistent provision. 

C, by agreement of April 6th, 1891, agreed to sell to the Erie 
County Gas Company, all his gas grants, leases and franchisee, 
the company agreeing among other things to il reserve gas 
enough to supply the plant now operated or to be operated by 
them on said property." On April 20th a deed was executed 
and delivered to the company transferring all the leases and 
property specified in said agreement, but containing no reser- 
vation in favour of C, such as was contained therein. The Erie 
Company, in 1894, assigned the property transferred by said 
deed to the Provincial Natural Gas and Fuel Company, who 
immediately cut off from the works of C, the supply of gas, 
and an action was brought by C. to preveut such interference. 

Held, affirming the decision of the Court of Appeal, that as the 
agreement was embodied in the deed subsequently executed, the 
rights of the parties were to be determined by the latter instru- 
ment, and as it contained no reservation in favor of C, his action 
could not be maintained. 

Appeal dismissed with costs. 

Aylesworth, Q.O., and Gorman for appellants. 

McCarthy, Q.C., and Cowper, for respondents. 



2* March, 1896. 
Ontario.] 

Adamson v. Sogers. 

Lessor and lessee — Water lots — Filling in — "Buildings and 
erections " — "Improvements" 

The lessor of a water lot, who had made crib-work thereon 
and filled it in with earth to the level of adjoining dry lands, and 
thereby made the property available for the construction of 
sheds and warehouses, claimed compensation for the works so 
done under a proviso in the lease by the lessor to pay for " build- 
ings and erections " upon the leased premises at the end of the 
term. 

Held, affirming the judgment of the Court below (22 Ont. App. 
K. 416) that the crib-work and earth filling became part of the 
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ground leased, and were not "buildings and erections" within 
the meaning of the proviso. 

Appeal dismissed with costs. 

Laidlaw, Q.C., for appellant. 

Robinson, Q.0. f & McDonald, Q.C., for respondent. 



QUEEN'S BENCH DIVISION. 

London, 18 May, 1896. 

Dickins (appellant) v. Gill (respondent). — 31 L. J. 342. 

Criminal law — Possession of die for making fictitious stamp — Lawful 

excuse. 

Case stated by the chief metropolitan police magistrate. 

An information was exhibited by the appellant (an officer of 
Inland Ee venue) against the respondent under section *7, sab- 
section (c), of the Post Office (Protection) Act, 1884, for having 
in his possession on June 8, 1895, a certain die and instrument 
for making a fictitious stamp. It was proved that the die was 
received by the respondent from one Van Hoytema, who had 
received it from the continent of Europe, and that the respond- 
ent had ordered such die to be made for him for use in illus- 
trating the philatelist's supplement of the Bazaar, the Exchange 
and Mart newspaper, and that it had been made and delivered 
accordingly. With the die a representation of a 2\d. Cape of 
Good Hope stamp could be produced. It was, however, proved 
to the satisfaction of the magistrate that the only purpose for 
which he had ordered and had in his possession the said die was 
for making upon the pages of an illustrated stamp catalogue or 
newspaper illustrations in black and white, and not in colours, of 
the Cape of Good Hope stamp in question, and that such illus- 
trations were intended to appear thereon, together with illus- 
trations of other stamps, and that such catalogues were intended 
for sale only to stamp collectors and others, and as part of a 
newspaper published for the instruction and amusement of 
readers of and persons buying such paper. It was contended on 
behalf of the appellant that the possession of the said die or 
instrument without license or authority from the Crown was a 
contravention of the statute, and that the purpose for which the 
respondent had the die in his possession did not constitute a law- 
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ful excuse within the meaning of the statute. It was contended 
on behalf of the respondent that, inasmuch as it had been proved 
or admitted that the die was used only for the purposes afore- 
said, the respondent had shown a lawful excuse for the possession 
of the said die. The magistrate found (a) that the respondent 
did have in his possession a die or instrument capable of making 
a fictitious stamp; (£) that there were facts which showed 
absolute bona fides in the respondent, and that there was a 
certainty that the respondent would not use the die for any 
improper purpose. The magistrate thought that this was 
evidence of a lawful excuse, and found, as a fact, that there was 
a lawful excuse, and dismissed the information. The question 
for the opinion of the Court was — Whether it appeared on the 
evidence as a matter of law that there was no lawful excuse, and 
that consequently the magistrate was not entitled to find, as a 
fact, that there was a lawful excuse. 

The Solicitor- General (Sir R. Finlay, Q.C.) and W. 0. Danck- 
wertSy for the appellants, submitted that the Act absolutely pro- 
hibited the possession of a die unless there was a 'lawful excuse.' 
By ' lawful excuse ' was meant such a case as that of a Custom- 
house officer who seized an imported die, or a magistrate having 
a die in his possession during a hearing of a case, but the mere 
fact that there was an absence of a guilty purpose did not con- 
stitute a lawful excuse within the meaning of section *7, sub- 
section (c). 

C. W. Mathews, for the respondent, contended that authority 
from the Crown, such as that suggested by the Solicitor-General 
in the case of the Custom-house officer or magi strate, was no- 
necessary in order to constitute ' lawful excuse/ Lawful excuse 
meant something less than ' authority.' 

Grantham, J. : In this case, as the respondent could not get 
the die made here, he sent abroad and had it made there for the 
purpose of avoiding the money penalty under the Act. I think 
after that it would be difficult to make out his innocence within 
the meaning of the Act. He had in his possession a die which 
can be used for the purpose of making a fictitious stamp. It has 
been argued that if the respondent were convicted a stamp 
collector might be convicted under section 7, subsection (6), 
which says that a person shall not have in his possession, unless 
he shows a lawful excuse, any fictitious stamp. It would be 
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very hard that a man who innocently bought a forged stamp . 
should be punished. And I think he would have a ' lawful 
excuse.' He would be able to say, ' I believed it to be genuine/ 
and that would be an excuse in law. But here the respondent 
knew that he must go abroad to have the die made, and I do not 
think he has shown any lawful excuse. 
Collins, J., concurred. 

Case remitted to the magistrate, with a direction to convict. 
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London, 16 May, 1896. 
Before Romeb, J. 
Reks v. DeBernahdt, (31 L. J. 332). 
Champerty — Unconscionable bargain — Rescission of contract. 

In 1889 the defendant, who was a next-of-kin agent, having 
discovered that two elderly women in humble life, and illiterate, 
were the heiresses-at-law of one Howell, who had died intestate 
in New Zealand in the year 1863, entitled to property there, 
entered into negotiations with them stating that he knew of 
certain property belonging to them which they could get the 
benefit of only through him. The terms on which he insisted for 
giving them the information and recovering the property were 
that he should have half the property recovered, the women not 
to be liable personally for any costs, which were limited to 402., and 
were to come out of the property. Documents to this effect were 
taken to the women by the defendant ready prepared, and which 
they saw for the first time on the day they were signed, and as to 
which they had no competent independent advice. The property 
was in the hands of the public trustee in New Zealand, and the 
claim of the women was not in dispute. The defendant had not 
disclosed the value of the property, which was some thousands 
of pounds. Both the women died in 1893 without having taken 
steps to repudiate the agreement, and in 1895 this action was 
brought by their representatives claiming that the agreement 
might be set aside, and that the defendant might account for such 
of the property as he had received. 

J. M. Ashbury, Q.C., T. M. Whitehouse, and Griffith Jones, for 
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the plaintiffs, submitted that the agreements were liable to be 
set aside on the grounds of both champerty and unconscionable 
bargain. 

R. Neville, Q.ft, and H. Terrell, for the defendant, contended 
that this was not a case of champerty, because, the title being 
undisputed, it did not involve litigation. The case was merely 
one of selling information, on which the Court could not put a 
price, nor say that the price was unfair. Moreover, the defendant 
having given the information, the parties could not now be 
restored to their original position. They relied also upon delay. 

Bomsr, J., held that the agreement must be set aside, on the 
ground that the defendant had taken an unfair advantage of the 
women. As to delay, they had never understood their rights, 
and the defendant's position had not been altered by the delay. 
The plaintiffs were entitled to succeed also on the ground that the 
agreement was in the nature of champerty. It was not necessary 
in order to hold the agreement void on this ground that it should 
amount strictly to champerty as a punishable offence. On the 
evidence his lordship came to the conclusion that the real arrange- 
ment was not that the defendant should give information on the 
terms of getting a share of the property to be recovered by the 
women themselves, which would not have been void as champerty, 
but that it was agreed and understood that he should assist in 
recovering the property for them, and this arrangement was 
contrary to the policy of the law and void, and not the less so 
that no hostile proceedings were necessary. The plaintiffs having 
offered to allow such reasonable sum to the defeudant for his 
services as the Court should think just, there would be an inquiry. 
The defendant must pay the costs of the action. 



COUET OF APPEAL. 

London, 19 May, 1896. 
Before Lindley, L. J., Lopis, L. J., Kay, L.J. 
In re The Kingston Cotton Mills Company (Lim.) (No. 2). 

[31 L.J.] 

Company — Winding-up — Misfeasance — Dividends paid out of capital 
— Auditors — Duties of — Manager's certificate as to value of 
stock — Reliance on. 

This was an appeal by the former auditors of the company 
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from a decision of Williams, J. (reported 4 65 Law J. Rep. Chanc. 
290; L. K. (1896) 1 Chanc. 331), holding them liable under sec- 
tion 10 of the Companies (Winding-up) Act, 1890, for the amount 
of dividends improperly paid by the company on the faith of 
balance-sheets signed by the auditors, on the ground that in 
signing such balance-sheets the auditors had been guilty of a 
breach of duty towards the company. 

Their Lordships held that, assuming that the auditors had 
been goilty of breach of duty to the company, the liquidator 
could enforce his claim against them by summary process under 
section 10 of the Act of 1890, and on that point they affirmed 
the decision of Williams, J. On the merits they reversed his 
decision, considering that the auditors had not been guilty of 
breach of duty to the company. They were of opinion that, in 
the absence of an> thing to excite suspicion, auditors would not 
be guilty of want of reasonable care in relying on returns made 
by the trusted manager of the company relating to matters on 
which information from him was essential, such as the value of 
the stock in-trade of the company at the end of each year. 



Appointments. — The Canada Gazette of May 30 announces the 
appointment of Hon. A. W. Atwater, treasurer of the province 
of Quebec, as Queen's Counsel. 

The Hon. W. H. Tuck, a puisne judge of the Supreme Court. 
N.B., was., on the 13th May, appointed Chief Justice of that 
Court, in the place of Sir John Campbell Allen, resigned. On the 
same date, Mr. B. McLeod, Q.C., of St. John was appointed a 
puisne judge in the place of Mr. Justice Tuck. 



PREVIOUS OCCUPATIONS OF FAMOUS LAWYERS. 

The fact that Mr. Finlay, Q. C, the newly-appointed solicitor- 
general, was, before he became a law student, for some years a 
practising surgeon, will recall the circumstance that some of 
the most eminent ornaments of the bench and bar have been 
originally designed for other avocations which in some instances 
they have actually followed. 

Thus Peter King, who was appointed to the lord chancellor- 
ship by George I., was son of a grocer in the city of Exeter 
and spent some years behind his father's counter. " Who," writes 
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Noble, King's biographer, " who had slept into the shop of Mr. 
Jerome King and had there seen his son up to the elbows in 
grocery, would have perceived in him a future chancellor of 
Great Britain ? " So, too, another lord chancellor, Lord Erskine, 
was, before his call to the bar, a midshipman in the royal navy 
for four years, and subsequently for seven years a subaltern in an 
infantry regiment ; while a third lord chancellor, Lord Brougham, 
migrated from the Scotch to the EngUsh bar, to which ho was 
called at the mature age of nine and twenty ; and a fourth holder 
of the great seal, Lord Truro, better known as Sir. Thomas 
Wilde, was for thirteen years a practising solicitor, not being 
called to the bar till he had entered on his thirty-fifth year. 

At least one chief justice of England, Sir Charles Abbott, after- 
ward created Lord Tenterden, was on the point, before his call 
to the bar, of taking holy orders in the Anglican communion ; 
as were, before their call to the Irish bar, the late Eight Hon. 
William Brooke, a master in chancery, and one of the greatest 
equity lawyers of the past generation — and the Hon. Francis A. 
Fitzgerald, whose brother was a bishop of Killaloe, who was for 
twenty-three years one of the barons of the h-ish Court of Ex- 
chequer, and who retired from the Irish bench in 1882, amid 
universal regret, almost immediately after he had been offered 
and had declined the great office of Lord Chief Justice of Ireland. 
So, too, the late Mi*. Justice O'Hagan, the judicial member of the 
Irish Land Commission, and the Bight Hon. The MacDermott, 
Q.C., who was attorney-general for Ireland in the late adminis- 
tration, were both educated for the Boman Catholic priesthood. 

At the Irish bar there were in comparatively recent years two 
instances of men who attained great eminence, having followed 
for many years other callings. The Hon. Charles Burton, who 
was- a justice of the Court of Queen's Bench in Ireland from 1820 
till his death in 1847, came to Dublin from England and worked 
for ten years before his call to the bar as clerk in an attorney's 
office. The late Mr. Gerald Fitzgibbon, an Irish master in 
chancery, was, till his approach to middle age, the chief clerk in 
a distillery. Mr. Justice Burton, before whom Mr. Fitzgibbon 
was examined as a witness in a complicated matter of account, 
was so much struck by his ability that he recommended him 
from the bench to get called to the bar, instancing his own 
case. 
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The most notable illustration, perhaps, of success attending the 
abandonment of the bar for another calling is that of the late 
Bight Eev. Cannop Thirlwall, the eminent historian of Greece, 
who was for many years bishop of St. David's. Dr. Thirlwall 
was called to the bar, and for several years before his ordination 
followed assiduously, and with considerable success, the practice 
of the profession. — Law Time* (London). 



GENERAL NOTES. 



Thb new Photography in Court.— " An interesting and novel 
case, in which the ' X ' rays practically decided the point, was 
tried by Mr. Justice Hawkins and a special jury at Nottingham 
the other day/' says The Hospital, London. Miss Ffolliott, a 
burlesque and comedy actress, while carrying out an engage- 
ment at a Nottingham theatre early in September last, was the 
subject of an accident After the first act, having to go and 
change her dress, she fell on the staircase leading to the dress- 
ing-room and injured her foot. Miss Ffolliott remained in bed 
for nearly a month, and at the end of that time was still unable 
to resume her avocation. Then by the advice of Dr. Prankish, 
she was sent to University College Hospital, where both her feet 
were photographed by the ' X ' rays. The negatives taken were 
shown in court, and the difference between the two was con- 
vincingly demonstrated to the judge and jury. There was a 
definite displacement of the cuboid bone of the left foot, which 
showed at once both the nature and the measure of the injury. 
No further argument on the point was needed on either side, 
and the only defence, therefore, was a charge of contributory 
carelessness against Miss Ffolliott. Those medical men who are 
accustomed to dealing with ' accident claims ' — and such claims 
are now very numerous — will perceive how great a service the 
new photography may render to truth and right in difficult and 
doubtful cases. If the whole osseous system, including the spine, 
can be portrayed distinctly on the. negative, much shameful 
perjury on the part of a certain class of claimants, and many 
discreditable contradictions among medical experts will be 
avoided. The case is a distinct triumph for science, and shows 
how plain fact is now furnished with a novel and successful 
means of vindicating itself with unerring certainty against 
opponents of every class." 
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CURRENT TOPICS AND CASES. 

The London Law Journal directs attention to a defect in 
the English legislation with reference to extradition. 
Adolf London, a farrier of Leipsic, was arrested in Canada 
for offences against the bankruptcy law of Germany, and 
was extradited under the Canadian Extradition Act. But 
he was sent from Canada in a vessel bound for England, 
and on his arrival there it was necessary to go through 
the extradition papers a second time, as the Canadian 
warrant did not run on English soil. An amendment is 
needed to the Imperial Act, which will make a surrender 
in a British possession hold good while the fugitive is 
being taken over other British territory, or is being car- 
ried in British ships. 



Some amusement seems to have been caused by an 
offence inadvertently committed by the Lord Chief Justice 
of England, Lord Russell of Killowen. Lords as well as 
commoners have to be sworn in at the opening of a new 
Parliament. Under a statute passed in 1866, members of 
the House of Lords sitting or joining in debate before 
taking the oath are subject to a penalty of <£500 for each 
offence. Lord Russell not only sat in the House of Lords 
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but moved an amendment to a bill introduced by the 
Lord Chancellor, and got it carried. The last occasion 
when a similar oversight occurred was in the case of Lord 
Plnnket, archbishop of Dublin, who, shortly after the Act 
of 1866 became law, made a speech in the House of Lords 
without having taken the oath. An act of indemnity 
was passed to relieve his Grace from the apprehension of 
a suit for the penalty. 

Auditors may now breathe freely, says the London Law 
Journal, the Court of Appeal having unanimously revers- 
ed the judgment of Mr. Justice Williams in In re The 
Kingston Cotton Mills Company. " The general duty of 
auditors," the Law Journal observes, "was carefully 
defined by the Court of Appeal in In re The London and 
General Bank (No. 2), and that is reaffirmed. The auditor 
has nothing to do with whether the business of the 
company is being conducted prudently or imprudently. 
He has only to ascertain and state the true financial 
position of the company by examining its books and by 
bringing to bear on such examination a reasonable degree 
of care and skill. The question in In re The Kingston 
Cotton MUls Company was, What is a reasonable degree of 
care and skill ? Is it want of reasonable care — actionable 
negligence — on the part of auditors to fail to discover a 
fraud, possibly a cunningly devised fraud, merely because 
they ought, had their suspicions been aroused, to have 
discovered the fraud by an elaborate process of checking 
and calculation ? The Court of Appeal said emphatically, 
4 No,' and it is clear that any Guildhall jury would have 
said the same." 



The following question, which was recently argued by 
the Gray's Inn Moot Society, is a curious example of 
the problems appointed for sharpening the wits of the 
rising generation of advocates : — " A Queen's Counsel, 
whilst reading a brief on behalf of a co-respondent to a 
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divorce petition, discovers that his client is the man who 
is engaged to be married to his wife's sister, a young 
widow of large fortune, then staying in his house, and 
whose trustee he is. The " observations " set out a copy 
of a letter from the co-respondent to his solicitor practi- 
cally admitting his guilt, and they state that he abso- 
lutely declines to go into the witness-box. The only 
defence which they suggest is a preliminary objection of 
a highly technical and doubtful character The marriage 
has been fixed for the end of the week, and some 100 
guests have already been invited. On the evening of the 
day that the copy of the letter is read by the Q.O. he imparts 
its contents to his wife. She repeats them to her sister, 
who breaks off the engagement and goes abroad. A month 
later the petition is heard, and is dismissed on the pre- 
liminary objection, the merits not being gone into. The 
client then brings an action for slander against the Q.C. 
and his wife, and claims 1,000/. damages. The defendants 
plead privilege, but do not justify. Ought the action to 
succeed to any and what extent ? " 



JUDICIAL COMMITTEE OF THE PKIVY COUNCIL. 

London, March, 1896. 

Present : — Lord Watson, Lord Hobhouse, Lord Davey, and 
Sib Richard Couch. 

Ross v. The Queen. 

Appeal to Privy Council from Supreme Court of Canada — Grounds 
for granting special leave to appeal. 

This was a petition for spociai leave to appeal from a judgment 
of the Supreme Court of Canada, affirming a judgment of Mr. 
Justice Burbidge, in the Exchequer Court, on January 26th, 
1895. The petitioners were John Theodore Eoss, Frances Ella 
Ross, John Vesey Foster, Vofroy Fitzgerald, and Annie Eoss. 

Mr. Vesey Fitzgerald, Q.C., and Mr. Macarness appeared for 
the appellants, Ross and others ; the Dominion Government was 
unrepresented. 
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Mr. Fitzgerald, in asking for special leave to appeal, said he 
did so on four grounds ; first, that the amount of the claim was 
something between £46,000 and £4*7,000 ; secondly, that it was 
to some extent a test case; thirdly, because of the peculiar 
constitution of the court appealed from. lie did not know 
whether their lordships' attention had ever been directed to the 
constitution of the Canadian Exchequer Court. It was created 
by the same act as the Supreme Court. 

Lord Hobhousr : You cannot appeal from the Exchequer 
Court to the Crown, as you can from the Supreme Court. 

Mr. Fitzgerald : No. The Supreme Court and the Exchequer 
Court were established by a Canadian Act of 1875, the fourth 
section of which provided that the Chief Justice and judges of 
the former Court shall respectively be Chief Justice and judges 
of the latter ; therefore, the Exchequer Court was only another 
name for the Supreme Court. The petitioners, however, were 
bound to appeal from the one court to the other ; they had no 
option, and their right to appeal was quite different from that in 
ordinary cases. 

Lord Hobhouse: The case has not gone through so many 
sieves as' in the ordinary course of appeal. 

Mi*. Fitzgerald said his fourth reason for asking for leave to 
appeal was because of the bearing of the case of McGreevy v. 
The Queen on the present action. That case was a very similar 
one to this. The decision of Mr. Justice Fournier, sitting in 
the Exchequer Court, was in favor of Mr. McGreevy, but 
was reversed by the Supreme Court by a majority judgment. 
That judgment was, however, really in favor of the sup- 
pliant, because, out of the five judges, two were for confirm- 
ing the judgment of Mr. Justice Fournier, two were against, 
while the fifth agreed with the Exchequer Court on one point 
and not on another. He turned the balance for reasons not agreed 
to by any of the other judges. That was an unsatisfactory state 
of the law, and one which he thought ought to be, if possible, 
reviewed. The Dominion Government had instructed its soli- 
citors not to oppose this application. 

Lord Hobhouse — What is it all about? 

Mr. Fitzgerald said he might briefly state the facts. The case 
arose out of the construction of the Intercolonial Railway. Messrs. 
Bertrand & Co. made contracts with the Eailway Commissioners 
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for sections 9 and 15. They assigned to Mr. John Boss in 1876. 
The work was practically done, bat settlement of the claim was 
not discharged in 1879. Mr. John Ross filed a petition of right 
in the Exchequer Court. His claim then was for a sum of 
$576,904. The contracts provided, as was usual in such cases, 
that the work was to be done to the satisfaction of the chief 
engineer of the line, who would give his certificate on approving 
of it. The engineer of the line at that time was Mi*. Sanford 
Fleming. Mr. Fleming, about 1874, ceased to discharge his 
duties on being appointed engineer of the Canadian Pacific Bail- 
way, and tjie adjustment of the various claims under the con- 
tracts remained in abeyance. In 1880, a Dominion Order-in- 
Council was passed, re-appointing Mr. Sanford Fleming to deal 
with the claims, but he declined to act, and, thereupon, Mr. Frank 
Shanly was appointed for the purpose of investigating and report- 
ing upon them. He reported that there was properly payable 
to Mr. John Boss, as representing Messrs. Bertrand, a sum of 
$231,806, which sum was now claimed. The real point in dis- 
pute, to be decided by their Lordships, was whether Mr. Shanly 
was appointed Chief Engineer, and whether his report was a 
certificate. 

Lord Davey — Do you say he was appointed ? 

Mr. Fitzgerald — Yes, we say he was properly appointed, and 
could give a certificate. The Government deny it, pointing out 
informalities. The case of McGreevy v. The Queen then came on. 
Mr. Shanly had reported a certain sum as due to McGreevy ; and, 
as the action was considered as a test case, the Boss petition and 
others were left in abeyance. 

Lord Davky — Is this a claim for extra work ? 

Mr. Fitzgerald said it was, to a certain extent. The McGreevy 
case, like this one, turned on the appointment of Mr. Shanly, and 
he explained that, on June 1st, 1874, the Intercolonial Bailway 
Commissioners became, by virtue of the Canadian Act, 37 Vic, 
chap. 15, fundi officio, and their powers were transferred to the 
Minister of Public Works. In 1879 the Ministry of Works was 
divided, and a Minister of Bailways appointed. Mr. Shanly's 
appointment was made by Sir Charles Tupper, then Minister of 
Bailways, and was dated June 21st, 1880. When the Boss peti- 
tion came up in the Exchequer Court, on January 26th, 1895, 
Mr. Justice Burbidge dismissed it, saying that he was bound by 
the Supreme Court judgment in the McGreevy case. On the 
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matter coming before the Supreme Court, Mr. Justice Tasche- 
roau also held, for the same reason, that the appeal must be dis- 
missed. Justices Sedgwick, King and Gwynne were of the same 
opinion, but Chief Justice Strong was in favor of the suppliant 
In view of the facts he had brought to the notice of their Lord- 
ships, he asked for leave to appeal. 

Lord Watson, after consultation with the other members of 
the Committee, said their Lordships were of opinion that this 
was a case in which leave to appeal should be allowed. Leave 
was, therefore, given. 

SUPREME COURT OF CANADA. " 

Ottawa, 20 May, 1896. 

GUEVREMONT V. EUFRESNS. 

Appeal from judgment of Court of Review to Supreme Court of Canada 
— 54-55 Vict (Z>.) c. 25, section 3, subsection 3 — Amount in 
dispute. 

Held : — An appeal does not lie to the Supreme Court of Canada from 
a judgment of the Court of Review, P. Q., where no appeal would 
lie from the Court of Review to the Judicial Committee of the 
Privy Council. 

In determining what is the amount in dispute the Court is 
bound by art. 2311, R.S.Q., which enacts that such amount 
shall be understood to be that demanded, and not that recovered, 
and therefore interest accrued during the pendency of the suit 
cannot be added to the original demand in order to make the case 
appealable. 

Taschereau, J., in rendering judgment, said : — This case 
comes up on a motion to quash. It brings up a question upon 
which this Court has not yet passed, though it was noticed by 
some of the judges in Couture v. Bouchard (21 Can. S.C.R. 281). 
The point to be determined is whether, under sub-section 3 of 
section 3, 54-55 Vict., c. 25, an appeal lies to this Court from the 
Court of Review in cases were no appeal lies from the Court of 
Review to the Privy Council. We find no difficulty in holding 
that it is impossible to construe that sub-section otherwise than 
it has been done in the case referred to of Couture v. Bouchard, 
by Gwynne and Patterson, JJ. If the party aggrieved by the 



THE LEGAL NEWS, 



188 



judgment has no right of appeal to the Privy Council, he has no 
right to appeal to this Court. But the appellant, who is con- 
demned by this judgment of the Court of Eeview to pay a sum 
exceeding £500 sterling, by adding to the amount claimed in 
first instance the interest accrued before the judgment, contends 
that, under the decisions of the Privy Council, such interest 
given by the judgment as part of the demand should be taken 
into consideration, when the right to appeal depends upon the 
amount in controversy. That would appear to be so as a general 
rule, when the right to appeal depends upon the amount in con- 
troversy on the appeal. Goorospersad v. Juggutchunder (8 Moo. 
Ind. App. 166 ; 13 Moo. 472) ; Anderson v. The Quebec Fire Assur. 
Co. (13 Moo. 477) Barker v. Ownston (4 App. Cas. 270) ; Mathieu 
v. The Montmorency (Cass. Dig. 451). But does this apply to 
appeals to the Privy Council in the Province of Quebec, wherein 
it is enacted in express terms (Art. 2311, Eev. Stat. Q.), that 
" whenever the right to appeal is dependent upon the amount in 
dispute, such amount shall be understood to be that demanded 
and not that recovered, if they are different." These are plain 
words, susceptible, it seems to me, of but one construction, that 
given to it by the Court of Appeal in Stanton v. The Home 
Insurance Company, (2 Legal News, 314). There the amount 
claimed was the very same amount of $2,150 claimed in 
the present case, and the appellant, as here, to support his 
right of appeal to the Privy Council, contended that the 
interest accrued since the institution of the action gave him 
the statutory right of appeal. But the Court held that under the 
statute (now Art. 2311 E.S.Q.) that contention could not prevail. 
Here are the considirants of the judgment refusing leave to 
appeal : — 

" Considering that it is provided by Sect. 25 of Chap. 77, C.S. 
L.C., that whenever the right to appeal from any judgment of 
any Court is dependent on the amount in dispute, such amount 
shall be understood to be that demanded, and not that recovered, 
if they are different; 

"And considering that the amount which the appellant de- 
manded in and by his declaration in this cause, was less than 
£500 sterling, to wit, a sum of $2,150, and that according to law 
and the practice of this Court, the interest accrued since the 
action was served and returned into Court, cannot be added to 
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the principal sum demanded in order to determine the right of 
appellant to appeal from the judgment rendered in this cause ; 
the Court doth reject the motion of the appellant, for leave to 
appeal to Her Majesty in Her Privy Council, with costs." 

The application for leave to appeal was made, it is true, in that 
case by the plaintiff, whilst here the appeal is taken by the de- 
fendant, but there is no reason that I can see for the contention 
that the statute does not apply to both cases. Laberge v. The 
Equitable (24 Can. S.C.E. 69), and in Grand Trunk Railway 
Company v. Godbout (3 Q. L. E. 346), the Court of Appeal ap- 
plied the rule to an appeal by the defendant. See also Richer v. 
Voyer (2 Rev. Leg. 244). 

It might perhaps be argued here, as we are not bound by those 
decisions, that this onactment does not apply to appeals to the 
Privy Council. But, as said by Dorion, C. J., in that 6ame case 
of Grand Trunk Raihvay Company v. Godbout (3 Q. L. E. 346), 
the words of the enactment do not admit of such a contention. 
They apply to all appeals in the Province, and in the Consolidated 
Statutes of 1860 they are to be found in the same statute that 
provides for the appeal to the Privy Council. And that statutory 
right of appeal to the Privy Council, over which the Province 
has a legislative control, not only never questioned by the Privy 
Council itself, but expressly recognized in all the cases from the 
Province whorein the question came up before their Lordships, 
(without, of course, interfering with Her Majesty's prerogative 
rights on the subject) cannot, by any rule of construction that I 
know of, be excluded from it. That being so, this appeal mu?t 
be quashed, as the appellant has no right of appeal to the Privy 
Council. 

It is needless to say that we do not lose sight of the ruling of 
the Privy Council in Allan v. Pratt (13 App. Cas. 760), and that 
line of cases, but, as remarked by Dorion, C . X, in the case of 
Stanton v. The Heme Insurance Company, the attention of the 
Privy Council does not appear to have been drawn to this par- 
ticular enactment. 

As for Monette v. Lefebvre (16 Can. S.C.E. 387) in this court, 
and our decisions in the same sense, they have no application. 
The Quebec Statute (art. 2311 E.S.Q.), though applying to the 
the appeals to the Privy Council, docs not apply to appeals to 
this court, though now we have sub-sec. 4 of 54-65 V., c. 25, in 
the same sense. 
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The appeal should be quashed, but without coats, as the point 
is a new one, and the judgment is not founded upon precisely the 
same grounds as were urged by the respondent at the argument 
of the motion. 



JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 

London, 9 May, 1896. 

Present: — Lord Watson, Lord IIobhousk, Lord Morris and 
Sir Richard Couch. 

The Attorney-General for Ontario v. The Attorney- 
General for the Dominion of Canada and the Dis- 
tillers' and Brewers' Association of Ontario. 

Constitutional law — Provincial and Dominion powers— Manufacture, 
importation and sale of intoxicating lu/uors — Prohibitory liquor 
laws. 

This was an appeal brought by special leave of Her Majesty- 
in-Council against a judgment of tho Supreme Court of Canada 
of January 15, 1895, in the matter of certain questions referred 
to that Court by the Governor-General of Canada. The judg- 
ment of the Supremo Court of Canada will be found in 24 Can. 
S. C. R. no. 

Mr. John J. Maclaren, Q.C. (of the Canadian Bar), and Mr. 
Haldane, Q.C, appeared for the appellant; Mr. E. L. Newcombe, 
Q.C (of the Canadian Bar), and Mr H. W. Loehnis for the res- 
pondent, the Attorney-General of the Dominion of Canada ; and 
the Hon. Edward Blake, Q.C. (of the Canadian Bar), and Mr. 
Wallace Nesbitt, Q.C. (of the Canadian Bar), for the respond- 
ents, tho Distillers* and Brewers' Association of Ontario. 

The arguments, which lasted four days, were heard in August, 
1895, before a Board, consisting of the Lord Chancellor, Lord 
Herschell, Lord Watson, Lord Davey, and Sir Richard Couch, 
when judgment was reserved. 

The Governor-General of Canada had submitted to the Supreme 
Court of Canada for hearing and consideration the following 
questions, viz. : — 

1. Has a .Provincial Legislature jurisdiction to prohibit the 
sale within the Province of spirituous, fermented, or other 
intoxicating liquors ? 
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2. Or has the Legislature such jurisdiction regarding such 
portions of the Province as to which the Canada Temperance 
Act is not in operation ? 

3. Has a Provincial Legislature jurisdiction to prohibit the 
manufacture of such liquors within the Province ? 

4. Has a Provincial Legislature jurisdiction to prohibit the 
importation of such liquors into the Province ? 

5. If a Provincial Legislature has not jurisdiction to prohibit 
sales of such liquors, irrespective of quantity, has such Legis- 
lature jurisdiction to prohibit the sale by retail according to the 
definition of a sale by retail, either in statutes in force in the 
Province at the time of Confederation or any other definition 
thereof? 

6. If a Provincial Legislature has a limited jurisdiction only 
as regards the prohibition of sales, has the Legislature juris- 
diction to prohibit sales subject to the limits provided by the 
several sub-sections of the 99th section of the Canada Temper- 
ance Act, or any of them (Revised Statutes of Canada, chapter 
10G, section 99) ? 

And T. Had the Ontario Legislature jurisdiction to enact the 
18th section of the Act passed by the Legislature of Ontario in 
the 53rd year of Her Majesty's reign, and intituled, " An Act to 
Improve the Liquor License Acts," as said section is explained 
by the Act passed by the said Legislature in the 54th year of 
Her Majosty's reign and intituled, " An Act Respecting Local 
Option in the Matter of Liquor Selling ? " 

The 18th section of the Ontario Act provided : — " The Coun- 
cil of every township, city, town, and incorporated village may 
pass by-laws for prohibiting the sale by retail of spirituous, fer- 
mented, or other manufactured liquors in any tavern, inn, or 
other house or piace of public entertainment, and for prohibiting 
altogether the sale thereof in shops and places other than houses 
of public entertainment. Provided that the by-law before the 
final passing thereof has been duly approved of by the electors of 
the municipality in the manner provided by the sections in that 
behalf of the Municipal Act. Provided, further, that nothing in 
this section contained shall be construed into an exercise of juris- 
diction by the Legislature of the Province of Ontario beyond the 
revival of provisions of law which were in force at the date of 
the passing of the British North America Act, and which the 
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subsequent legislation of this Province purported to repeal." 
The Ontario Act, 54 Vict., sec. 40, provided that the last men- 
tioned 18th section did not intend to affect the provisions of 
section 252 of the Consolidated Municipal Act of Canada, 29 and 
30 Vic, c. 51, which enacted that " no tavern or shop license 
shall be necessary for selling any liquors in the original pack- 
ages in which the same have been received from the importer or 
manufacturer, provided such packages contain respectively not 
less than five gallons or one dozen bottles, save in so far as the 
said section 252 may have been affected by the 9th sub-section of 
249 of the same Act, and save in so far as licenses for sales in 
such quantities are required by the Liquor License Act; and the 
said section 18 and all by-laws which have heretofore been made 
or shall hereafter be made under the said section 18, and pur- 
porting to prohibit the sale by retail of spirituous, fermented, 
or other manufactured liquors in any tavern, inn, or other 
house or place of public entertainment, and prohibiting 
altogether the sale thereof in shops and places other than houses 
of public entertainment, are to be construed as not purporting or 
intended to affect the provisions contained in the said section 
252, save as aforesaid and as if the said section and the said 
by-laws had expressly so declared." The matter was hoard 
before five judges of the Supreme Court, and the questions 
were all answered in the negative by three of the judges, the 
other two judges being of opinion that all should be answered 
in the affirmative except questions 3 and 4. (24 Can. S. C. E. 
170). 

Lord Watson: — 

Their Lordships think it expedient to deal in the first instance 
with the seventh question, because it raises a practical issue to 
which the able arguments of counsel on both sides of the Bar 
were chiefly directed, and also because it involves considerations 
which have a material bearing upon the answers to be given to 
the other six questions submitted in this appeal. In order to 
appreciate the merits of the controversy, it is necessary to refer 
to certain laws for the restriction or suppression of the liquor 
traffic which were passed by the Legislature of the old Province 
of Canada before the Union, or have since been enacted by the 
Parliament of the Dominion, and by the Legislature of Ontario 
respectively. When the British North America Act of 1867 
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came into operation, the Statute Book of the old Province con- 
tained two sets of enactments applicable to Upper Canada, which, 
though open in expression, wore in substance very similar. The 
most recent of these enactments were embodied in the Temper- 
ance Act, 1864 (27 and 28 Vict,, c. 18), which conferred upon 
the Municipal Council of every county, town, -township, or incor- 
porated village, " bosides the powers at present conferred on it 
by law," power at any time to pass a by-law prohibiting the sale 
of intoxicating liquors, and the issue of licenses therefor, within 
the limits of the municipality. Such by-law was not to take 
effect until submitted to and approved by a majority of the 
qualified electors ; and provision was made for its subsequent 
repeal, in deference to an adverse vote of the electors. The 
previous enactments relating to the same subject, which were in 
force at the time of the Union, were contained in the Consoli- 
dated Municipal Act, 29 and 30 Vict., c. 51. They empowered 
the Council of every township, town and incorporated village, 
and the Commissioners of Police in cities, to make by-laws for 
prohibiting the salo by retail of spirituous, fermented, or other 
manufactured liquors in any inn or other house of public enter- 
tainment, and for prohibiting, totally the sale thereof in shops 
and places other than houses of public entertainment, provided 
the by-law, before the final passing thereof, had been duly 
approved by the electors of the municipality in the manner pre- 
scribed by the Act. After the Union the Legislature of Ontario 
inserted these enactments in the Tavern and Shop License Act, 
32 Vict., c. 32. They were purposely omitted from subsequent 
consolidations of the Municipal and Liquor License Acts; and, in 
the year 1886, when the Canada Temperance Act was passed by 
the Parliament of Canada, there was no provincial law author- 
izing the prohibition of liquor sales in Ontario, save the Temper, 
ance Act, 1864. 

The Canada Temperance Act, 1886 (Revised Statutes of 
Canada, 49 Vic, c. 106), is applicable to all the Provinces of the 
Dominion. Its general scheme is to give to the electors of every 
county or city the option of adopting, or declining to adopt the 
provisions of the second part of the Act, which makes it unlaw- 
ful for any person " by himself, his clerk, servant or agent, to 
expose or keep for sale, or directly or indirectly, on any pretence 
or upon any device, to sell or barter, or in consideration of the 
purchase of any other property, give to any other person any 
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intoxicating liquor." It expressly declares that no violation of 
these enactments shall be made lawful by reason of any license 
of any description whatsoever. Certain relaxations are made in 
the case of sales of liquor for sacramental or medicinal purposes, 
or for exclusive use in some art, trade or manufacture. The 
prohibition does not extend to manufacturers, importers or 
wholesale traders who sell liquors in quantities above a specified 
limit when they have good reason to believe that the purchasers 
will forthwith carry their purchase beyond the limits of the 
county, or city or of any adjoining county or city, in which the 
provisions of the Act are in force. For the purpose of bringing 
the second part of the Act into operation an order of the 
Governor General of Canada in Council is required. The 
order must be made on the petition of a county or city, 
which cannot be granted until it has been put to the vote of the 
electors of such county or city. When a majority of the votes 
polled are adverse to the petition it must be dismissed, and no 
similar application can be made within three years from the day 
on which the poll was taken. When the vote is in favor of the 
petition, and is followed by an order-in-council, one-fourth of the 
qualified electors of the county or city may apply to the 
Governor-General-in-Council for a recall of the order, which is 
to bo granted in the event of a majority of the electors voting in 
favor of the application. Power is given to the Governor- 
General in Council to issue in the like manner, and after similar 
procedure, an order repealing any by-law passed by any muni- 
cipal council for the application of the Temperance Act of 1864. 
The Dominion Act also contains an express repeal of the pro- 
hibitory clauses of the Provincial Act of 1864, and of the mach- 
inery thereby provided for bringing them into operation — (1) as 
to every municipality within the limits of Ontario in which, at 
the passing of the Act of 1886, thoro was no municipal by-law 
in force; (2) as to every municipality within these limits in 
which a prohibitive by-law then in force shall be subsequently 
repealed under the provisions of either Act ; and (3) as to every 
municipality, having a municipal by-law, which is included in 
the limits of, or has the same limits with, any county or city in 
which the second part of the Canada Temperance Act is brought 
into force before the repeal of the by-law, which by-law, in that 
event, is declared to be null and void. 

With the view of restoring to municipalities within the 
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Province, whose powers were affected by that repeal, the right 
to make by-laws which they had possessed under the law of the 
old Province, the Legislature of Ontario passed section 18, of 53 
Vict., c. 56, to which the seventh question in this case relates. 
The enacting words of the clause are introduced by a preamble 
which recites the previous course of legislation, and the repeal of 
the Canada Temperance Act of tho Upper Canada Act of 1864 in 
municipalities where not in force, and concludes thus: — "It is 
expedient that municipalities should have the powers by them 
formerly possessed.'* Tho enacting words of the clauso, with 
the exception of one or two changes of expression which do not 
affect its substance, are a mere reproduction of the provisions, 
not of tho Temperance Act, 1864, but of the kindred provisions 
of the Municipal Act (29 and 30 Vict., c. 51), which had been 
omitted from the consolidated statutes of the Province. A new 
proviso is added that " nothing in this section contained shall be 
construed into an exercise of jurisdiction by the Province of 
Ontario beyond the revival of provisions of law which were in 
force at the date of the passing of tho British North America 
Act, and which the subsequent legislation of this Province pur- 
ported to repeal." Tbe Legislature of Ontario subsequently 
passed an act (54 Vic, c 46) to explain that section 18 was not 
meant to repeal, by implication, certain provisions of the 
Municipal Act (29 and 30 Vic, c 51), which limit its application 
to retail dealings. 

The seventh question raises the issue whether, in the circum- 
stances which have just been detailed, the Provincial Legislature 
had authority to enact section 18. In order to determine that 
issue it becomes nocessary to consider (1) Whether the Parlia- 
ment of Canada had jurisdiction to enact the Canada Temperance 
Act, and, if so, (2) whether, after that Act became the law of 
each Province of tho Dominion, there yet remained power with 
the Legislature of Ontario to enact the provisions of section 18. 
The authority of the Dominion Parliament to make laws for the 
suppression of liquor traffic in tho provinces is maintained, in 
tho first place, upon the ground that such legislation deals with 
matters affecting u the peace, order, and good government of 
Canada," within the meaning of the introductory and general 
enactment of section 91 of the British North America 
Act ; and, in the second place, upon the ground that it concerns 
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" the regulation of trade and commerce," being No. 2 of the 
enumerated classes of subjects which are placed under the 
exclusive jurisdiction of the Federal Parliament by that section. 
These sources ^>f jurisdiction are in themselves distinct, and are 
to be found in different enactments. It was apparently contem- 
plated by the framers of the Imperial Act of 186*7 that the due 
exerciso of the enumerated powers conferred upon the Parlia- 
ment of Canada by section 91 might, occasionally and inciden- 
tally, involve legislation upon matters which arc prima fucie 
committed exclusively to the Provincial Legislatures by section 
92. In order to provide against that contingency, the con- 
cluding part of section 91 enacts that " any matter coming 
within any of the classes of subjects enumerated in this section 
shall not be deemed to come within the class of matters of a local 
or private nature comprised in the enumeration of the classes of 
subjects by this Act assigned exclusively to Legislatures of the 
Provinces." It was observed by this Board in Citizens' Insurance 
Company of Canada v. Parsons " (7 App. Ca., 108), that the para- 
graph just quoted " applies in its grammatical construction only 
to no. 16 of section 92." The observation was not material to 
the question arising in that case, and it does not appear to their 
Lordships to be strictly accurate. It appears to them that the 
language of the exception in section 91 was meant to include, and 
correctly describes, all the matters enumerated in the 16 heads 
of section 92 as being, from a provincial point of view, of a local 
or private nature. It also appears to their Lordships that the 
exception was not meant to derogate from the legislative au- 
thority given to provincial Legislatures by these 16 sub-sections 
save to the extent of enabling the Parliament of Canada to deal 
with matters, local or private, in those cases where such legisla- 
tion is necessarily incidental to the exercise of the powers con- 
ferred upon it by the enumerated heads of clause 91. That view 
was stated and illustrated by Sir Montague Smith in Citizens' 
Insurance Company of Canada v. Parsons (7 App. Ca., pp. 108, 
109), and in Cashing v. Dupuy (5 App. Ca., 415), and it has been 
recognized by this Board in Tennant v. Union Bank of Canada 
(1894, App. Ca., 46), and in Attorney -General of Ontario v. 
Attorney-General of the Dominion (1894, App. Ca, 200). 

The general authority given to the Canadian Parliament by 
the introductory enactments of section 91 is " to make laws for 
the peace, order and good government of Canada, in relation to 
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all matters not coming within the classes of subjects by this Act 
assigned exclusively to the Legislatures of the Provinces/' and 
it is declared, but not so as to restrict the generality of these 
words, that the exclusive authority of the Canadian Parliament 
extends to all matters coming within the classes of subjects 
which are enumerated in the clause. They may, therefore, be 
matters not included in the enumeration upon which the Parlia- 
ment of Canada has power to legislate, because they concern the 
peace, order and good government of the Dominion. But to those 
matters which are not specified among the enumerated subjects 
of legislation, the exception from section 92, which is enacted by 
the concluding words of section 01, has no application., and, in 
legislating with regard to such matters, the Dominion Parliament 
has no authority to encroach upon any class of subjects which is 
exclusively assigned to Provincial Legislatures by section 92. 
These enactments appear to their Lordships to indicate that the 
exercise of Legislative power_ by the Parliament of Canada in 
regard to all matters not enumerated in section 92 ought to be 
strictly confined to such matters as are unquestionably of Cana- 
dian interest and importance, and ought not to trench upon Pro- 
vincial Legislation with respect to any of the classes of subjects 
enumerated in section 92. To attach any other construction to 
the general power which, in supplement of its enumerated 
powers, is conferred upon the Parliament of Canada by section 
91 would, in their Lordships' opinion, not only be contrary to 
the intendment of the Act, but would practically destroy the au- 
tonomy of the Provinces. If it were once conceded that the Parlia- 
ment of Canada has authority to make laws applicable to the 
whole Dominion in relation to matters which in each Province 
are substantially of local or private interest upon the assumption 
that these matters also concern the peace, order and good govern- 
ment of the Dominion, there is hardly a subject enumerated in 
section 92 upon which it might not legislate to the exclusion of 
the Provincial Legislatures. In construing the introductory 
enactments of section 91 with respect to matters other than those 
enumerated which concern the peace, order, and good govern 
ment of Canada, it must be kept in view ihat section 94, which 
empowers the Parliament of Canada to make provision for the 
uniformity of the laws relative to property and civil rights in 
Ontario, Nova Scotia and New Brunswick, does not extend to 
the Province of Quebec ; and also that the Dominion legislation 
thereby authorized is expressly declared to be of no effect, unless 
and until it has been adopted and enacted by the Provincial 
Legislature. 

[Concluded in next issue]. 
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Moss v. The Queen. 



Constitutional law — Navigable waters — Title to soil in bed of — Crown 
— Dedication of public lands by — Presumption of dedication — 
User — Obstruction to navigation — Public nuisance — Balance of 
convenience. 

The title to soil in the beds of navigable rivers ie in the Crown 
in right of the Provinces not in right of the Dominion. Dixon v. 
Snetsinger (23 U. C. C. P. 235) discussed. 

The property of the Crown may be dedicated to the public, 
and a presumption of dedication will arise from facts sufficient 
to warrant such an inference in the case of a subject. 

Under 23 Vict., c. 2, s. 35 (Province of Canada) power was 
given to the Crown to dispose of and grant water lots in rivers 
and other navigable waters in Upper Canada, and under it the 
power to grant the soil carried with it the power to dedicate it 
to public use. 

The user of a bridge over a navigable river for thirty-five years 
is sufficient to raise a presumption of dedication. 

If a Province before Confederation had so dedicated the bed of 
a navigable river for the purposes of a bridge, that it could not 
object to it as an obstruction to navigation, the Crown as ropre- 
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6en ting the Dominion on assuming control of the navigation, 
was bound to permit the maintenance of the bridge. 

An obstruction to navigation cannot be justified on the ground 
that the public benefit to be derived from it outweighs the incon- 
venience it causes. It is a public nuisance though of very great 
public benefit, and the obstruction of the slightest possible 

degree. 

Appeal dismissed with costs. 
Robinson, Q.C., for appellant. 
Leitch, §.C, for respondent. 



Prince Edward Island.] 

Owen v. Outerbbidqe. 



18 May, 1896. 



Ships and shipping — Chartered ship— Perishable goods— Ship disabled 
by excepted perils— Transhipment — Obligation to tranship— 
Repairs— Reasonable time — Carrier — Bailee. 

If a chartered ship be disabled by excepted perils from com- 
pleting the voyage the owner does not necessarily lose the benefit 
of his contract, but may forward the goods by other means to the 
place of destination and earn the freight. 

The option to tranship must be exercised within a reasonable 
time, and if repairs are decided upon they must be effected with 
reasonable despatch, or otherwise the owner of the cargo becomes 
entitled to his goods. 

Queer e. Is the ship owner obliged to tranship ? 

If the goods are such as would perish before repairs could be 
made, the shipowner should either tranship or deliver them up, 
or sell if the cargo owner does not object, and his duty is the 
same if a portion of the cargo, severable from the rest, is perish- 
able. And if in such a case the goods are sold without the con- 
sent of their owner, the latter is entitled to recover from the 
ship owner the amount thoy would have been worth to him if he 
had received them either at the port of shipment or at their 
destination at the time of the breach of duty. 

Appeal dismissed with costs. 
Davies, $.C, for appellant. 
Peters, Q.ft, Atty. (rcn. P. E. I., for respondent. 
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18 May, 1896. 
New Brunswick.] 

New Brunswick Railway Co. v. Kelly. 

Registry law — Registered deed— Priority over earlier unregistered 
conveyance — Notice — Suit to postpone. 

In 1868 N. conveyed a parcel of land to a Railway Company 
who did not register their deed. In 1872 he made a deed in 
favour of K. of land which the company claimed was comprised 
in their conveyance, and a suit in equity was brought praying 
for a decree postponing the later deed, which was registered, to 
that of the company. To prove notice to K. of the earlier con- 
veyance, two witnesses swore that, in conversation with them, 
K. bad admitted knowledge that the company owned the land. 

Held, affirming the decision of the Supreme Court of New 
Brunswick (33 N. B. Rep. 110) that it was necessary for the 
company to prove actual notice that would have made the con- 
duct of K. in taking and registering her deed fraudulent ; that 
the witnesses as to the admissions were not connected with the 
property, and their evidence would not prove even constructive 
notice ; and that giving them entire credit their evidence was 
not sufficient. 

Appeal dismissed with costs. 

Blair, Atty. Gen. of N. B., for the appellants. 

Pugsley, for the respondent. 



Ontario.] 



18 May, 1896. 



Cowan v. Allen. 



Will —Construction of — Executory devise over — Contingencies — 
11 Dying without issue" — "Revert" — Dower — Annuity— Elec- 
tion by widow — Devolution of Estates Act, 49 Vict. (P) ch. 22 
— Conditions in restraint of marriage — Added parties — Orders 
* 46 and 48 Ontario Judicature Act— Practice— R.S.O. (1887) 
ch. 109, s. 30. 

A testator divided his real estate among his three sons, the 
portion of A. C, the eldest son, being charged with the payment 
of 81000 to each of hjs brothers and its proportion of the widow's 
dower. The will also provided that "should any of my three 
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sons die without lawful issue and leave a widow, she shall have 
the sum of fifty dollars per annum out of his estate so long as 
she remains unmarried, and the balance of the estate shall revert 
to his brothers with the said fifty dollars on her marriage." A. 
C. died after the testator, leaving a widow but no issue. 

Held, reversing the judgment of the Court of Appeal, that the 
gift over in the last mentioned clause was intended by the testator 
to take effect on the death of the devisee without issue at any 
time and not in the lifetime of the testator only ; that it was do 
fit ground for departing from this prima facie meaning of the 
terms of the gift that very burdensome conditions were imposed 
upon the devisee; and that no such conditions would be imposed 
on the devise to A. C. by this construction as the two sums of 
$1,000 each charged in favour of his brothers were charged upon 
the whole fee, and if paid by him, his personal representatives 
on his death could enforce re- payment to his estate. 

Held, also, that the widow of A. C. was entitled to dower out 
of the lands devised to him, notwithstanding the defeasible 
character of his estate ; that she was also entitled to the annuity 
of $50 per annum given her by the will, it not being inconsistent 
with her right to dower, and she was therefore not put to her 
election ; that the limitation of the annuity to widowhood was 
not invalid as being in undue restraint of marriage ; and that 
she could not claim a distributive share of the devised lands 
under the Devolution of Estates Act which applies only to the 
descent of inheritable lands. 

The mortgagee of the reversionary interest of one of his 
brothel's in the lands devised to A. C. was improperly added, in 
the master's office, as a party to an administration action and 
could take objection at any time to the proceeding either by way 
of appeal from the report or on further directions ; she was not 
limited to the time mentioned in Order 48 which refers only to a 
motion to discharge or vary the decree. 

Appeal allowed with costs. 

Moss, Q.C, & Hall, for appellants. 

Shepley, Q.C., & Simpson, for respondent Allen. 

Biddell, Q. C, for respondent Jeanne Cowan. 
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Constitutional law — Municipal corporation — Powers of legislature — 
Monopoly — License — Highways and ferries — Navigable streams 
— By-laws and resolutions— Inter-municipal ferry — Tolls — Dis- 
turbance of licensee — Damiges — North-west Territories Act, R+ 
8. C. ch. 50, sees. 13 and 24— B. N A. Act (1867) s. 92, ss. 8, 
10 and 16— Rev. Ord. N W. T. (1888) ch. 2S—N W. Ter. 
Ord. No. 7 of 1891-92, sec. 4. 

The legislative assembly of the North West Territories has 
power to legislate upon the subject of ferries within its territorial 
jurisdiction, by authority of the "North West Territories Act " 
R. S. C. ch. 50, and the orders in council passed under the pro- 
visions of the said Act respecting the jurisdiction of the legis- 
lative assembly as to municipal institutions and matters of a 
local and private nature within the North West Territories, and 
can properly delegate such power to a municipality incorporated 
by special ordinance. 

Semble, that such powers may also result from the authority 
thereby granted in respect to the issuing of licenses for raising 
revenues for territorial or municipal purposes. 

The municipality of the Town of Edmonton has under the 
fourth section of its charter of incorporation (N. W. Ter. Oi*d. 
No. 7 of 1891-92) and of "The Perries Ordinance " (Rev. Ord. 
N. W. Ter. ch. 28) wnich is incorporated with the town charter, 
power to grant licenses of oxclusive rights to ferry across the 
Saskatchewan river, a navigable stream within the North West 
Territories, having a terminal point upon the boundary of the 
municipality, and may exorcise such powers, proscribe the limits 
of the ferry and establish tolls therocm subject to the conditions 
imposed upon the Lieutenant-Go vernor-in-Council by " The 
Ferries Ordinance," by the issuing of a license to such effect 
and without the necessity of passing a by-law in the same manner 
as might have been done by the Lieutenant-! rb vernor-in-Council 
under " The Ferries Ordinance." 

The appellants and other defendants formed a " club " or part- 
nership calling themselves "The Edmonton Ferry Company," 
for the purpose of building, establishing and operating a ferry 
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within the limits assigned to the plaintiff in the license to him 
by the municipality granting him exclusive rights to ferry across 
the river in question, the conditions being that any person could 
become a member of the Club by signing the list of membership 
and taking at least one share of $5 therein, which share entitled 
the signer to 100 tickets that were to be received in payment of 
ferry service according to a prescribed tariff, and when expended 
could be renewed by another subscription for a second share, 
getting by it 100 more tickets to be used in the same manner, 
and so on ad infinitum, the number of shares that might thus be 
taken being unlimited. The Club supplied their ferryman with 
a list of membership, and established and operated their ferry 
without any license, within a short distance of one of the plain- 
tiff's licensed ferries, thereby as he claimed, disturbing him in 
his exclusive rights. 

Held, that the establishment of the defendants' ferry and the 
use thereof by members and others under their club regulations, 
was an infringement of the plaintiff's rights under, his license, 
and that he was entitled to recover damages sustained by reason 
of such infringement. 

Appeal dismissed with costs. 

Armour, Q.C., for appellants. 

Taylor, Q.C. } for respondent. 



North West Territories.] 

Jellbtt v. Wilkib. 



18 May, 1896. 



Real property Act — Registration — Execution— Unregistered transfers 
— Equitable rights — Sales under execution — R. S. C. ch. 51 ; 
51 Vict (J)) ch. 20. 

Notwithstanding the provisions of sec. 94 of the Territories 
Eeal Property Act as amended by 51 Vict. (D) ch. 20, an execu- 
tion creditor can only affect or sell the real estate of his debtor 
subject to the charges, liens and equities which affected it in the 
hands of the execution debtor. 

Purchasers holding lands subject to the Territories Real Pro- 
perty Act under unregistered transfers are entitled to be pro- 
tected in their title as equitable owners and chargees. 

The provisions in the Territories Real Property Act respect- 
ing the registration of executions against lands do not give the 
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execution creditor any superiority of title over prior unregister- 
ed transferees, but merely protect the lands from intermediate 
sales and dispositions by the execution debtor, though if the 
sheriff sells, the purchaser by priority of registration of the 
sheriff's deed would under the act take priority over previous 
unregistered transfers. 

Appeal dismissed with costs. 
Taylor, Q.C., for the appellants. 

Foy, Q.C., and Chrysler, Q*C., for the respondents. 



JUDICIAL COMMITTEE OP THE PRIVY COUNCIL. 

London, 9 May, 1896. 

Present: — Lord Watson, Lord Hobhouse, Lord Morris and 
Sir Richard Couch. 

Ths Attorney-General for Ontario v. The Attorney- 
General for the Dominion of Canada and the Dis- 
tillers' AND BREWER8' ASSOCIATION OF ONTARIO. 

Constitutional law — Provincial and Dominion powers — Manufacture, 
importation and sale of intoxicating liquors — Prohibitory liquor 
laws. 

[Conoluded from p. 192.] 

These enactments would be idle and abortive if it were 
held that the Parliament of Canada derives jurisdiction from 
the introductory provisions of section 91 to deal with any 
matter which is 9 in substance, local or Provincial and does not 
truly affect the interest of the Dominion as a whole. Their 
Lordships do not doubt that some matters, in their origin local 
and Provincial, might attain such dimensions as to affect the 
body politic of the Dominion, and to justify the Canadian Par- 
liament in passing laws for their regulation or abolition in the 
interests of the Dominion. But great caution must be observed 
in distinguishing between that which is local and Provincial, 
and, therefore, within the jurisdiction of the Provincial Legis- 
latures, and that which has ceased to be merely local or Provin- 
cial and has become matter of national concern in such sense as 
to bring it within the jurisdiction of the Parliament of Canada. 
An Act restricting the right to carry weapons of offence, or their 
sale to young persons within the Province, would be within the 
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authority of the Provincial Legislature, but traffic in arms or the 
possession of them in such circumstances as to raise a suspicion 
that they were to be used for seditious purposes or against 
a foreign State are matters which, their Lordships conceive, 
might be competently dealt with by the Parliament of the 
Dominion. 

The judgment of this Board in Russell v. The Queen (7 App. 
Ca., 829) has relieved their Lordships from the difficult duty of 
considering whether the Canada Temperance Act, 1886, relates 
to the peace, order, and good government of Canada in such 
sense as to bring its provisions within the competency of the 
Canadian Parliament. In that case the controversy related to 
the validity of the Canada Temperance Act of 1818, and neither 
the Dominion nor the provinces were represented in the argu- 
ment. It arose between a private prosecutor and a person who 
had been convicted, at his instance, of violating the provisions 
of the Canadian Act, within a district of New Brunswick in 
which the prohibitory clauses of the Act had been adopted. But 
the provisions of the Act of 1878 were, in all material respects, 
the same with those which are now embodied in the Canada 
Temperance Act of 1886 ; and the reasons which were assigned 
for sustaining the validity of the earlier, are, in their Lordships' 
opinion, equally applicable to the later Act. It therefore appears 
to them that the decision in Russell v. The Queen must be ac- 
cepted as an authority to the extent to which it goes — namely, 
that the restrictive provisions of the Act of 1886, when they 
have been duly brought into operation in any provincial area 
within the Dominion, must receive effect as valid enactments, 
relating to the peace, order and good government of Canada. 
That point being settled by decision, it becomes necessary to con- 
sider whether the Parliament of Canada had authority to pass 
the Temperance Act of 1886, as being an Act for the " regula- 
tion of trade and commerce" within the meaning of no. 2 of 
section 91. If it were so, the Parliament of Canada would, under 
the exception from section 92, which has already been noticed, 
be at liberty to exercise its legislative authority, although, in so 
doing, it should interfere with the jurisdiction of the Provinces. 
The scope and effect of no. 2 of section 91 were discussed by this 
Hoard at some length in Citizens Insurance Company v. Parsons 
(7 App. Ca., 96), where it was decided that, in the absence of 
legislation upon the subject by the Canadian Parliament, the 
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Legislature of Ontario bad authority to impose conditions, as 
being matters of civil right, upon the business of fire insurance, 
which was admitted to be a trade, so long as those conditions 
only affected Provincial trade. Their Lordships do not find it 
necessary to re-open that discussion in the present case. The 
object of the Canada Temperance Act, 1886, is not to regulate 
retail transactions between those who trade in liquor and their 
customers, but to abolish all such tiansactions within every pro- 
vincial area in which the enactments have been adopted by a 
majority of the local electors. A power to regulate, naturally, 
if not necessarily, assumes, unless it is enlarged by the context, 
the conservation of the thing which is to be made the subject of 
regulation. In that view their lordships are unable to regard 
the prohibitive enactments of the Canadian statute of 1886 as 
regulations of trade and commerce. They see no reason to modify 
the opinion which was recently exprenscd on their behalf by 
Lord Davey in Municipal Corporation of the City of Toronto v. 
Virgo (1896, App. Ca., 93), in these terms : — " Their Lordships 
think there is a marked distinction to be drawn between the pro- 
hibition or prevention of a trade and the regulation or governance 
of it, and, indeed, a power to regulate and govern seems to imply 
the continued existence of that which is to be regulated or 
governed." 

The authority of the Legislature of Ontario to enact section 
18 of 53 Vict., c. 56, was asserted by the appellant on various 
grounds. The first of these, which was very strongly insisted 
on, was to the effect that the power given to each Province by 
no 8 of section 92 to create municipal institutions in the Province 
necessarily -implies the right to endow these institutions with all 
the administrative functions which had been ordinarily possessed 
and exercised by them before the time of the union. Their Lord- 
ships can find nothing to support that contention in the language 
of section 92, no. 8, which, according to its natural meaning, 
simply gives Provincial Legislatures the right to create a legal 
body for the management of municipal affairs. Until Confedera- 
tion, the Legislature of each Province as then constituted could, 
if it chose, and did in some cases, intrust to a municipality the 
execution of powers which now belong exclusively to the Parlia- 
ment of Canada. Since its date, a Provincial Legislature cannot 
delegate any power which it does not possess ; and the extent 
and nature of the functions which it can commit to a municipal 
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body of its own creation must depend upon the legislative au- 
thority which it derives from the provisions of section 92 other 
than no. 8. Their Lordships are likewise of opinion that section 
92, no. 9, does not give Provincial Legislatures any right to make 
laws for the abolition of the liquor traffic. It assigns to them 
" shop, saloon, tavern, auctioneer, and other licenses, in order to 
the raising of a revenue for Provincial, local or municipal pur- 
poses." It was held by this Board, in Hodge v. The Queen (9 
App. Ca., 117), to include the right to impose reasonable condi- 
tions upon the licensees, which are in the nature of regulation ; 
but it cannot, with any show of reason, be construed as authoriz- 
ing the abolition of the sources from which revenue is to be 
raised. The only enactments of section 92 which appear to their 
Lordships to have any relation to the authority of provincial 
Legislatures to make laws for the suppression of the liquor 
traffic are to be found in nos. 13 and 16, which assign to their 
exclusive jurisdiction (1) " property and civil lights in the pro- 
vince," and (2) " generally all matter of a merely local or private 
nature in the Province." A law which prohibits retail transac- 
tions, and restricts the consumption of liquor within the ambit 
of the Province, and does not affect transactions in liquor between 
persons in the Province and persons in other Provinces or 
foreign countries, concerns property in the Province which would 
be the subject matter of the transactions if they were not pro- 
hibited, and also the civil rights of persons in the Province. It 
is not impossible that the vice of intemperance may prevail in 
particular localities within a province to such an extent as to 
constitute its cure by restricting or prohibiting the sale of liquor 
a matter of merely local or private nature, and therefore falling 
jmrna facie within no. 16. In that state of matters it is conceded 
that the Parliament of Canada could not imperatively enact a 
prohibitory law adapted and confined to the requirements of 
localities within the Province where prohibition was urgently 
needed. It is not necessary for the purposes of the present ap- 
peal to determine whether provincial legislation for the suppres- 
sion of the liquor traffic, confined to matters which are provincial 
or local within the meaning of nos. 13 and 16, is authorized by 
the one or by the other of these heads. It cannot, in their 
Lordships' opinion, be logically held to fall within both of 
them. 

In section 92, no. 16 appears to them to have the same office 
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which the general enactment, with respect to matters concern- 
ing peace, order and good government of Canada, so far as sup- 
plementary of the enumerated subjects, fulfils in section 91. It 
assigns to the Provincial Legislature all matters in a provincial 
sense local or private which have been omitted from the preced- 
ing enumeration, and although its terms are wide enough to 
cover, they were obviously not meant to include Provincial 
Legislation in relation to the classes of subjects already enumer- 
ated. In the able and elaborate argument addressed to their 
Lordships on behalf of the respondents, it was practically con- 
ceded that a Provincial Legislature must have power to deal with 
the restriction of the liquor traffic from a local and provincial 
point of view, unless it be held that the whole subject of restric- 
tion or abolition is exclusively committed to the Parliament of 
Canada as being within the regulation of trade and commerce. 
In that case the subject, in so far at least as it had been regulated 
by Canadian legislation, would, by virtue of the concluding enact- 
ment of section 91, be excepted from the matters committed to 
Provincial Legislatures by section 92. Upon the assumption that 
section 91 (2) does not embrace the right to suppress a trade, 
Mr. Blake maintained that, whilst the restriction of the liquor 
traffic may be competently made matter of legislation in a pro- 
vincial as well as a Canadian aspect, yet the Parliament of Canada 
has, by enacting the Temperance Act of 1886, occupied the whole 
possible field of legislation in either aspect so as completely to 
exclude legislation by a Province, That appears to their Lord- 
ships to be the real point of controversy raised by the question 
with which they are at present dealing, and, before discussing 
the point, it may be expedient to consider the relation in which 
Dominion and provincial legislation stand to each other. It has 
been frequently recognized by this Board — and it may now be 
. regarded as settled law — that, according to the scheme of the 
British North America Act, the enactments of the Parliament of 
Canada, in so far as these are within its competency, must 
override Provincial legislation. But the Dominion Parliament 
has no authority conferred upon it by the Act to repeal directly 
any provincial statute, whether it does or does not come within 
the limits of jurisdiction prescribed by section 92. The repeal of 
a provincial Act by the Parliament of Canada can only be effect- 
ed by repugnancy between its provisions and the enactments of 
the Dominion, and if the existence of such repugnancy should 
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become matter of dispute the controversy cannot be settled by 
the action either of the Dominion or of the Provincial Legislature, 
but must be submitted to the judicial tribunals of the country. 
In their Lordships' opinion the express repeal of the old Pro- 
vincial Act of 1864 by the Canada Temperance Act, 1886, was 
not within the authority of the Parliament of Canada. It is true 
that the Upper Canada Act of 1364 was continued in force 
within Ontario by section 129 of the British North America Act 
" until repealed, abolished, or altered by the Parliament of 
Canada or by the Provincial Legislature" according to the 
authority of Parliament u or of that Legislature." It appeal's to 
their Lordships that neither the Parliament of Canada nor the 
Provincial Legislatures have authority to repeal statutes which 
they could not directly enact. Their Lordships had occasion in 
Dobie v. The Temporalities Board (7 App. Ca., 136) to consider 
the power of repeal competent to the Legislature of a Province. 
In that case the Legislature of Quebec had repealed a statute 
continued in force after the Union by section 129, which had 
this peculiarity, that its provisions applied both to Quebec and 
to Ontario, and were incapable of being severed so as to make 
them applicable to one of these Provinces only. Their Lordships 
held (7 App. Ca., 147) that the powers conferred "upon the Pro- 
vincial Legislatures of Ontario and Quebec to repeal and alter 
the statutes of the old Parliament of the Province of Canada are 
made precisely co-extensive with the po were of direct legislation 
with which those bodies are invested by the other clauses of the 
Act of 1807," and that it was beyond the authority of the Legis- 
lature of Quebec to repeal statutory enactments which affected 
both Quebec and Ontario. The same principle ought, in the 
opinion of their Lordships, to be applied to the present case. 
The old Temperance Act of 1864 was passed for Upper Canada, 
or, in other words, for the Province of Ontario ; and its provi- 
sions being confined to that Province only, could not have been 
directly enacted by the Parliament of Canada. In the present 
case, the Parliament of Canada would have no power to pass a 
prohibitory law for the Province of Ontario ; and, could, there- 
fore, have no authority to repeal, in express terms, an Act which 
is limited in its operation to that Province. In like manner, the 
express repeal, in the Canada Temperance Act of 1886, of liquor 
prohibitions adopted by a municipality in the Province of Ontario 
under the sanction of Provincial legislation does not appear to 
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their Lordships to be within the authority of the Dominion Par- 
liament. 

The question must next be considered whether the Provincial 
enactments of section 18, to any, and, if so, to what extent, come 
into collision with the provisions of the Canadian Act of 1886. 
In so far as they do, Provincial must yiold to Dominion legisla- 
tion, and must remain in abeyance unless and until the act of 
1886 is repealed by the Parliament which passed it. The pro- 
hibitions of the Dominion Act have in some respects an effect 
which may extend beyond the limits of a province j and they 
are all of a very stringent character. They draw an arbitrary 
line at eight gallons in the case of beer, and at ten gallons in the 
case of other intoxicating liquors, with the view of discriminat- 
ing between wholesale and retail transactions. Below the limit, 
sales within a district which has adopted the act are absolutely 
forbidden, except to the two nominees of the Lieut.-Governor of 
the Province, who are only allowed to dispose of their purchasos 
in small quantities for medicinal and other specified purposes. 
In the case of sales above the limit the rule is different. The 
manufacturers of pure native wines from grapes grown in Canada 
have special favor shown them. Manufacturers of other liquors 
within the district, as also merchants duly licensed, who carry on 
an exclusively wholesale bu-iness, may sell for delivery any- 
where beyond the district unless such delivery is to be made in an 
adjoining district where the Act is in force. If the adjoining 
district happened to be in a different Province, it appears to their 
Lordships to be doubtful whether, even in the absence of Do- 
minion legislation, a restriction of that kind could be enacted by 
a Provincial Legislature. On the other hand, tho prohibitions 
which section 18 authorizes municipalities to impose within their 
respective limits do not appear to their Lordships to affect any 
transactions in liquor which have not their beginning and their 
end within the Province of Ontario. Tho first branch of its pro- 
hibitory enactments strikes against sales of liquor by retail in 
any tavern or other house or other place of public entertainment. 
The second extends to sales in shops and places other than houses 
of public entertainment, but the context indicates that it is only 
meant to apply to retail transactions, and that intention is made 
clear by the terms of the Explanatory Act, 54 Vict., c. 46, which 
fixes the line between wholesale and retail at one dozen of liquor 
in bottles, and five gallons if sold in other receptacles. The im- 
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porter or manufacturer can sell any quantity above that limit, 
and any retail trader may do the same provided* that he sells the 
liquor in the original packages in which it was received by him 
from the importer or manufacturer. It thus appears that, in 
their local application within the Province of Ontario, there 
would be considerable difference between the two laws j but it is 
obvious that their provisions could not bo in force within the 
same district or Province at one and the same time. In the 
opinion of their Lordships, the question of conflict between their 
provisions which arises in this case does not depend upon their 
identity or non-identity, but upon a feature which, is common to 
both. Neither statute is imperative, their prohibitions being of 
no force or effect until they have been voluntarily adopted and 
applied by the vote of a majority of the electors in a district or 
municipality. In Russell v. The Queen (7 App. Ca., 841) it was 
observed by this Board, with reference to. the Canada Temperance 
Act of 1878 — "The Act as soon as it was passed became a law 
for the whole Dominion, and the enactments of the first part, 
relating to the machinery for bringing the second part into force, 
took effect and might be put in motion at once and everywhere 
within it." No fault can be found with the accuracy of that 
statement. Mutatis mutandis, it is equally true as a description 
of the provisions of section 18. But in neither case can the 
statement mean more than this— that on the passing of the Act, 
each district or municipality within the Dominion or the Pro- 
vince, as the case might be, became vested with a right to adopt 
and enforce certain prohibitions if it thought fit to do so. But 
the prohibitions of those Acts, which constitute their object and 
their essence, cannot with the least degree of accuracy be said to 
be in force anywhere until they have been locally adopted. If 
the prohibitions of the Canada Temperance Act had been made 
imperative throughout the Dominion, their Lordships might 
have been constrained by previous authority to hold that the 
jurisdiction of the Legislature of Ontario to pass section 18, or 
any similar law, had been superseded. In that case no provincial 
prohibitions such as are sanctioned by section 18 could have 
been enforced by a municipality without coming into conflict 
with the paramount law of Canada. For the same reason pro- 
vincial prohibitions in force within a particular district will 
necessarily become imperative whenever the prohibitory clauses 
of the Act of 1886 have been adopted by that district. But their 
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Lordships can discover no adequate grounds for holding that 
there exists repugnancy between the two laws in districts of the 
Province of Ontario where the prohibitions of the Canadian Act 
are not and may never be in force. In a district which has, by 
the votes of its electors, rejected the second part of the Canadian 
Act the option is abolished for three years from the date of the 
poll, and it hardly admits of doubt that there could be no repug- 
nancy whilst the option given by the Canadian Act was sus- 
pended. The Parliament of Canada has not either expressly or 
by implication, enacted that, so long as any district delays or 
refuses to accept the prohibitions which it has authorized, the 
Provincial Parliament is to be debarred from exercising the 
legislative authority given it by section 92 for the suppression 
of the drink traffic as a local evil. Any such legislation would 
be unexampled, and it is a grave question whether it would be 
lawful. Even if the provisions of section 18 had been imperative 
they could not have taken away or impaired the right of any 
district in Ontario to adopt and thereby bring into force the pro- 
hibitions of the Canadian Act. 

Their Lordships, for these reasons, give a general answer to 
the seventh question, in the affirmative. They arc of opinion 
that the Ontario Legislature had jurisdiction to enact section 18, 
subject t) this necessary qualification — that its provisions arc or 
will become inoperative in any district of the Province which 
has already adopted, or may subsequently adopt, the second part 
of the Canada Temperance Act of 1886. 

Their Lordships will now answer briefly, in their order, 
the other questions submitted by the Governor-General of 
Canada. So far as they can ascertain from tho record, these 
differ from the question which has already been answered 
in this respect — that they relate to matters which may pos- 
sibly become litigious in the future, but have not as yet 
given rise to any real and present controversy. Their Lordships 
must further observe that these questions, being in their nature 
academic rather than judicial, are better fitted for the considera- 
tion of the officers of the Crown than of a court of law. The 
replies to be given to them will necessarily depend upon the 
circumstances in which they may arise for decision, and these 
circumstances are in this case left to speculation. It must, there- 
fore, be understood that the answers which follow are not meant 
to have, and cannot have, the weight of a judicial determination, 
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except in so far as their Lordships may have occasion to refer to 
the opinions which thoy have already expressed in discussiag 
the seventh question. 

Answers to Questions I. and II. — Their Lordships think it suffi- 
cient to refer to the opinion expressed by them in disposing of 
the seventh question. 

Answer to Question III. — In the absence of conflicting legisla- 
tion by the Parliament of Canada tboir Lordships are of opinion 
that the Provincial Legislatures would have jurisdiction to that 
effect if it were shown that the manufacture was carried on under 
such circumstances and conditions as to make its prohibition a 
merely loc*al matter in the Province. 

Answer to Question IV. — Their Lordships answer this ques 
tion in the negative. It appears to them that the exercise by the 
Provincial Legislature of such jurisdiction, in the wide and 
general terms in which it is expressed, would probably trench 
upon the exclusive authority of the Dominion Parliament. 

Answers to Questions V. and VI. — Their Lordships consider 
it unnecessary to give a categorical reply to either of these ques- 
tions. Their opinion upon the points which the questions involve 
has been sufficiently explained in their answer to the seventh 
question. 

Their Lordships will humbly advise Her Majesty to discharge 
the order of the Supreme Court of Canada, dated January 15, 1895, 
and to substitute therefor the several answers to the seven ques- 
tions submitted by the Governor-General of Canada, which have 
been already indicated. There will be no costs of this appeal. 



EXTRADITION CASES. 

Some curious points have arisen in recent cases under the 
Fugitive Offenders and Extradition Acts. On March 18 Andrew 
Boyd was charged before Sir John Bridge with forgery in 
Canada. The alleged offence was committed in 1890, and it was 
contended that the claim of the Crown was settled in 1893 by a 
fine or forfeiture of 13,000 dollars under the Canadian Customs 
Acts; and that the sole remedy was under these Acts, aud that 
the matter was already res judicata. In the result, Sir John 
Bridge was of opinion that the incriminated acts did not consti- 
tute an indictable offence, but a mere breach of certain regula- 
tions, and Boyd was discharged. 

On March 12 one O'Brien was committed for extradition to 
the United States for larceny in .Rhode Island. Under the old- 
fashioned and peculiar procedure of that State, he had been 
allowed to put in a plea of nolo contendere (long since forgotten, 
if ever used, in England, but equivalent to " Guilty "), and to be 
at large while awaiting sentence, which he preferred to await in 
England until returned by magisterial order. — Law Journal 
(London). 
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SUPREME COURT OF CANADA. 

Ottawa, 6 Juno, 1896. 
Quebec.] 

Laine v. Bbland. 

Sale — Immovables by destination. 
An action was brought by L. to revendicate an engine and 
two boilers under the resolutory condition (condition risolutoire) 
contained in a written agreement providing that until fully paid 
for they should remain the property of L., and that all payments 
on account of the price should be considered as for rent for their 
use; and further, that upon default L. should have the right to 
resume possession and remove the machinery. The machinery 
in question had previously been imbedded in foundations in a 
saw mill which had been sold separately to the defendants, and, 
at the time of the agreement, the boilers were still attached to 
the building, but the engine had been taken ou.t and was lying 
in the mill yard, outside of the building. Whilst in this condi- 
tion the defendants hypothecated the mill property to the 
respondent, and the hypothecs were duly registered. The engine 
was subsequently replaced in the building and used for some 
time in connection with the boilers for the purpose of running 
tho mill. The agreement respecting the engine and boilers was 
not registered. The respondent intervened in the action of 
revendication, and claimed that the machinery formed part of 
the freehold and was subject to his hypothecary lien upon the 
lands. 
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Held, that notwithstanding the conditions in the agreement, 
the dealings that had taken place between L. and the defendants, 
and the consent by L. that the machinery should remain affixed 
in the mill, constituted an absolute sale thereof 30 long as it con- 
tinued incorporated with the freehold, and, in so far as regarded 
the rights of persons who were not parties to the agreement, 
the engine and boilers had become immovables by destination 
and formed part of the real estate. 

That such parts of the machinery as were actually attached 
to the mill or built into the foundations at the time of the hypo- 
thecs were charged thereby as part of the freehold, and that the 
conditions in the agreement did not confer any privilege upon 
the unpaid vendor which would deprive the registered hypothe- 
cary creditor of the priority ho had acquired under the provisions 
of the law relating to the registration of real right*. 

Wallbridge v. Cardwell, (18 Can. S. C. E. 1.), followed. 

Appeal dismissed with costs. 

Belleau, Q.C., for appellants. 

Bobitaille, for respondent. 



Ontario.] 



18 May, 1896. 



Crawford rt al. v. Broddt rt al. 



fVill, Construction of — Death without issue — Executory devise 
over — Conditional fee — Life estate — Estate tail. 

A testator died in 1856 having previously made his last will 
which was subdivided into numbered paragraphs and dated on 
the 27th May, 1852. By the third clause he devised lands to his 
son F., on attaining the age of 21 years, — "giving the executors 
power to lift the rent and to rent, said executors paying F. all 
former rents due after my decease up to his attaining the age of 
21 years," — and by a subsequent clause he provided that " at the 
death of any one of my sons or daughters having no issue, their 
property to be equally divided among the survivors." F. at- 
tained the age of 21 years and died in 1893, unmarried and 
without issue. 

Held, that the subdivision of the will into sections or par- 
agraphs could not authorize a departure from the general rule as 
to the construction of wills according to the ordinary grammat- 
ical meaning of the words used by the testator, and that a.s 
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there would be no absurdity, repugnance or inconsistency in 
such a construction of the will in question, the subsequent clause 
limiting the estates bequeathed by an executory devise over 
must be interpreted as referring to all the property devised to 
the testator's sons and daughters by all the preceding clauses of 
the will. (Decision of the Court of Appeal for Ontario, reversed.) 

Held, further, that the gift over should be construed as having 
reference to failure of issue at the death of the first devisee, 
and that, thus, the first devisee took an estate in fee subject 
conditionally to the executory devise over. 

Appeal allowed with costs. 

Chrysler, Q.C. % for appellants. 

Blain & McFadden, for respondents. 



18 May, 1896. 
Ontario.] 

Einnis V. Block. 

Chattel mortgage — Mortgagee in possession — Trespass — Negligence — 
Wilful default — Sale under powers — " Slaughter sale " — Prac- 
tice — Parties — Agent of bailiff — Assignment for the benefit of 
creditors — Revocation of. 

A mortgagee in possession selling mortgaged goods which 
constituted the general stock of a trader, must conduct the sale 
in such a manner as a merchant would do in the ordinary 
management of his business, and where the goods were sold 
recklessly or improvidently, at unusually low prices and without 
taking proper precautions to prevent their being lost or damaged, 
the mortgagee if wilfully in default is liable to account not 
only for what he actually received but also for what he might 
have obtained for the goods, of which he was the trustee, had he 
acted with proper regard for the interest of the mortgagor. 

Where the plaintiffs right of action accrues from the wilful 
default of a mortgagee in possession, the agent or bailiff acting 
for the mortgagee is not a proper party to be joined as a 
defendant in the suit. 

After the commencement of the action the plaintiff made a 
general assignment of his estate for the benefit of his creditors, 
but at the first meeting of the creditors they all refused to 
execute or accept the benefits thereof, whereupon the assignee 
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notified the plaintiff in writing of such refusal and that the 
assignment had not been registered, but no formal reconveyance 
was made. 

Held, that under the circumstances, the plaintiff was not 
precluded from proceeding with his action, and that tho 
execution of a written instrument was not necessary to restore 
the assignor to his original rights. 

Appeal allowed with costs. 

O 1 Donahue, Q.C., & Meek for appellant. 
Watson, Q.C. f for respondents. 



Ontario.] 



6 June, 1896. 



Stephens v. Boisseau. 



Debtor and creditor — Payment by debtor — Appropriation- 
Preference— B. 8. 0. (1887), c. 124. 

A trader carrying on business in two establishments mort- 
gaged both stocks to B. as security for indorsements on a 
composition with his creditors, and for advances in cash and 
goods to a fixed amount. The composition notes were made and 
indorsed by B., who made advances to an amount considerably 
over that stated in the mortgage. A few months after, the 
mortgagor was in default for the advances and a portion of 
overdue notes, and there were some notes not matured, and B. 
consented to the sale of one of the mortgaged stocks, taking the 
purchaser's notes in payment, and applying the amount generally 
in payment of his overdue debt, part of which was unsecured. 
A few days after, B. seized the other stock of goods covered by 
his mortgage, and about the same time the sheriff seized them 
under execution, and shortly after the mortgagor assigned for 
benefit of creditors. An interpleader issue between B. and the 
execution creditor resulted in favour of B. who received, out of 
the proceeds of tho sale of the goods under an order of court, the 
balance remaiuing due on his mortgage. Horsfall v. Boisseau 
(21 Ont. App. K. 663). The assignee of the mortgagor then 
brought an action against B. to recover the amount represent- 
ing the unsecured part of his debt which was paid by the 
purchase of the first stock, and which payment was alleged to 
be a preference to B. over the other creditors. 
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Held, affirming the decision of the Court of Appeal, that there 
was no preference to B. within R S. O. (1887, o. 124, s. 2) ; that 
his position was the same as if his whole debt, secured and 
unsecured, had been overdue, and there had been one sale of both 
stocks of goods realizing an amount equal to such debt, in which 
case he could have appropriated a portion of the proceeds to 
payment of his secured debt, and would have had the benefit of 
the law of set-off as to the unsecured debt under sec. 23 of the 
Act ; and that the only remedy of the mortgagor or his assignee 
was by redemption before the sale which would have deprived 
B. of the benefit of such set-off. 

Appeal dismissed with costs. 

Gibbons, Q.O., for the appellant. 
Kappele, for the respondent. 



6 June, 1896. 

Ontario.] 

Carter v. Long. 

Trust — Principal and agent — Advances to agent to buy goods — Trust 
goods mixed with those of agent — Replevin — Equitable title. 

If an agent is entrusted by his principal with money to buy 
goods, the money will be considered trust funds in his hands and 
the principal has the same interest in the goods when bought as 
he had in the funds producing it. 

If the goods so bought are mixed with those of the agent the 
principal has an equitable title to a quantity to be taken from 
the mass equivalent to the portion of the money advanced 
which has been used in the purchase, as well as to the un- 
expended balance. 

Under the present system of the procedure in Ontario an equi- 
table title to chattels will support an action of replevin. 

Judgment of the Court of Appeal (23 Ont. App. R. 121) 
affirmed. 

Appeal dismissed with costs. 

Gibbons, Q. ft, for appellant. 
Crerar, for respondents. 
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Ontario,] 



6 June, 1896. 



PORDOM V. PAVBT. 



Action — Jurisdiction to entertain — Mortgage on foreign lands — Action 
to set aside — Secret trust — " Lex rei sitce.^ 

An insolvent firm assigned for the benefit of creditors. Shortly 
after the assignment a brother of E. £>., a member of the firm, 
died in Oregon, U. S., and left real estate there which he devised 
to his parents for life and at their death to E. D., who some 
months after sold his interest to his father who mortgaged the 
lands to P. An action was brought b}' creditors of the insolvent 
firm to have this mortgage set aside as fraudulent, and a demurrer 
to the statement of claim was allowed. Burns v. Davidson (21 O.R 
547). The action was then abandoned and another brought in 
which it was alleged that P. took the mortgage as trustee only 
for E. D. in pursuance of a fraudulent scheme to hinder, delay 
and defraud the creditors of the firm, and it was asked that P. 
be declared a trustee for D. of the said mortgage and the monies 
secured thereby. A demurrer to this statement of claim was al- 
lowed by Armour, C. J., but his judgment was reversed on appeal. 

Held, reversing the decision of the Court of Appeal (23 Out. 
App. R. 9) that the action would not lie ; that the above allega- 
tion could only be read as one impeaching the mortgage 
transaction as fraudulent for having been made on a secret trust; 
that so far as the lands were concerned the validity of the trans, 
action depended on the law of Oregon, and it was not alleged 
that according to that law a constructive trust would arise by 
reason of the intent to hinder and delay creditors, and the court 
could not assume that the law of Oregon corresponded to the 
statutory law of Ontario; that the debt could not be separated 
from the security, and it was doubtful if the action would lie even 
if only an attachment of the debt had been asked for ; and that 
the action was in substance an attempt to get satisfaction byway 
of equitable execution for debt out of a mortgagee's interest in 
foreign lands. 



Appeal allowed with costs. 



Purdom, for appellants. 
Gibbons, Q.C., for respondents. 
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6 June, 1896 # 
Nova Scotia.] 

Wabneb v. Don. 

Personal chattels — Fixtures. 

The " Fixtures " included in the meaning of the expression 
" Personal Chattels " by the tenth section of the Nova Scotia 
"Bills of Sale Act," are only such articles as are not made a 
permanent portion of the land and may be passed from hand to 
hand without reference to, or in any way affecting, the land ; and 
the " delivery " referred to in the same clause means only such 
delivery as can be made without a trespass or a tortious act 

An instrument conveying an interest in lands and also fixtures 
thereon does not require to be registered undor the Nova Scotia 
" Bills of Sale Act," (R S. N. S. 5 Ser. c. 92) and there is now 
no distinction in this respect between fixtures covered by a 
licensee's or tenant's mortgage and those covered by a mortgage 
made by the owner of the fee. 

Appeal dismissed with costs. 

Harris, Q.C., for the appellant. 

Harrington, Q.C., for the respondents. 



6 June, 1896. 
New Brunswick.] 

Richards v. Bank op Nova Scotia. 

Principal and agent — Agent's authority — Acting beyond scope — 
Representation. 

The manager of a branch of a bank induced the drawee of a 
draft to accept by representing that the bank held goods as 
security for it, and when the goods were sold the draft would be 
protected. This representation was made to serve the interests 
of the manager himself, who was speculating in the goods, as 
well as thoso of his brother. The bank sued the acceptor on the 
draft, who pleaded that he was induced to accept by fraud of the 
manager and for the accommodation of the bank. 

Held, affirming the decision of the Supreme Court of New 
Brunswick, that the representation made to further the private 
ends of the manager himself, or of a third person, could not be 
said to be the representation of the bank ; and that it was im- 
material whether or not the acceptor believed the agent had 
authority to make it. 
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„ Held also, that if the manager was the bank's agent to present 
the draft and procure its acceptance, the bank was only affected 
with the agent's knowledge of what was material to the trans- 
action and that it was his duty to make known to his principals. 

Appeal dismissed with costs. 

Blair, Q.C., Attorney-General of New Brunswick, and Pugsley 
Q.C., for the appellant. 

Borden, Q.C., and Coster, for the respondents. 



18 May, 1896. 
North-West Territories.] 

Howland v. Grant. 
Debtor and creditor — Composition and discharge — Acquiescence in- 
New arrangement of terms of settlement — Waiver of time clause 
— Principal and agent — Deed of discharge — Notice of with- 
drawal from agreement — Fraudulent preferences. 
Upon default to carry out the terms of a deed of composition 
and discharge, a new arrangement was made respecting the 
realization of a debtor's assets and their distribution, to which ail 
the executing creditors appeared to have assented. 

Held, that a creditor who had benefited by the realization of 
the assets, and by his action gives the body of the creditors 
reason to believe that he had adopted the new arrangements, 
could not repudiate the transaction upon the ground that the 
new arrangements were not fully understood, without at least a 
surrender of the advantage he had received through them. 

The debtor's assent to allow such repudiation and grant better 
terms to the one creditor, would be a fraud upon the other 
creditors, and, as such, inoperative and of no effect. 

Appeal dismissed with costs. 
Kappele, for the appellants. 
Lougheed, Q.C., for the respondent. 



18 May, 1896. 
Nova Scotia.] 

City of Halifax v. Lithgow. 

Municipal corporation — Repair of streets — Pavements—Assessment 

on property owner — Double taxation — 24 Vict., c. 39 

(2V. S.)— 53 Vict, c. 60, s. 14 (NS.) 

By sec. 14 of the Nova Scotia statute 53 Vict., c. 60, the city 

council of Halifax was authorized to borrow money for covering 
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the sidewalks of the city with concrete or other permanent 
material, one-half the cost to be a charge against the owners of 
the respective properties in front of which the work should be 
done, and to be a first lien on such properties. A concrete side- 
walk was laid, under authority of this statute, in front of L's 
property, and he refused to pay half the cost on the ground that 
his predecessor in title had in 1867, under the Act 24 Vict, o. 89, 
furnished the material to construct a brick sidewalk in front of 
the same property, and that it would be imposing a double tax on 
the property if he had to pay for the concrete sidewalk as well. 

Held, reversing the judgment of the Supreme Court of Nova 
Scotia, that there was nothing dubious or uncertain in the Act 
under which the concrete sidewalk was laid ; that it authorised 
no exception in favour of property owners who had contributed 
to the cost of sidewalks laid under the Act of 1861 ; and that to 
be called upon to pay half the cost of a concrete sidewalk in 
1891 would not be paying twice for the same thing, because in 
1867 the property had contributed bricks to construct a sidewalk 
which, in 1891, had become worn out, useless and dangerous. 

Appeal dismissed with costs. 
MacCoy, Q.C., for appellant. 
Bell, for respondent 



6 June, 1896. 



North West Territories.] 

Conger v. Kennbdy. 



Constitutional law— Marital rights — Married woman— Separate 

estate — Jurisdiction of N. W. Territorial Legislature — 

Statute— Interpretation of—R. S. G. c. 50— N. W. 

Ter. Ord. No. 16 of 1889. 

The provisions of Ordinance No. 16 of 1889 respecting the per- 
sonal property of married women, are intra vires of the legislature 
of the North West Territories of Canada, as being legislation 
within the definition of property and civil rights, a subject upon 
which the Lieutenant-Governor in Council was authorised to 
legislate by the Order of the Governor General in Council passed 
under the provisions of " The North West Territories Act," R. S. 
C. ch. 50. The provisions of said Ordinance No. 16 are not in- 
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consistent with sections 36 to 40 inclusively of "The North 
West Territories Act." 

The words " her personal property " used in the said Ordi- 
nance No. 16, are unconfined by any context, and must be 
interpreted as having reference to all the pergonal property 
belonging to a woman, married subsequently to the Ordinance, 
as well as to all the personal property acquired since then by 
women married before it was enacted. 

Brittlebank v. Grey-Jones (5 Man. L. R. 33) distinguished. 

Appeal allowed with costs. 
Hogg, Q.C.Jot the appellant. 
Taylor, Q.C, for the respondent. 



6 June, 1896. 
Ontario.] 

Williams v. Leonard. 

Chattel mortgage — Description — Bill of Sale Act, R. S. O. (1887) 

c. 125 — Appeal — Order to amend pleadings — Interference 

with — Debtor and creditor — Purchase by creditor — 

Consideration — Existing debt. 

In a chattel mortgage the goods conveyed were described as 
follows: "All of which said goods and chattels are now the 
property of the said mortgagor and are situate in and upon the 
premises of the London Machiue Tool Co. (describing the 
premises) on the north side of King Street in the city of London " ; 
and in a schedule referred to in the mortgage was this additional 
description : " and all machines ... in course of construction 
or which shall hereafter be in course of construction or com- 
pleted, while any of the moneys hereby secured are unpaid, being 
in or upon the premises now occupied by the mortgagor . . . 
or which are now or shall be on any other premises in the said 
city of London.' 

Held, affirming the decision of the Court of Appeal and of the 
Divisional Court (16 Ont. P. R 544), that the description in the 
schedule could not extend to goods wholly manufactured on 
premises other than those described in the mortgage, and if it 
could the description was not sufficient, within the meaning of 
the Bills of Sale Act (R S. O. 1887, c. 125) to cover machines so 
manufactured. 
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The Supreme Court will not interfere on appeal with an order 
made by a provincial court granting leave to amend the plead- 
ings, such order being a matter of procedure within the discretion 
of the court below. 

A purchaser of goods from the maker of a chattel mortgage 
in consideration of the discharge of a pre-existing debt, is a 
purchaser for valuable consideration within sec. 5 of The Bills of 
Sale Act. 

Appeal dismissed with costs. 
McEvoy, for the appellant. 
OibbonSy Q.C.j for the respondents. 



OPTIONS AND DAMAGES. 

Lord Justice Lindley, in a recent lecture, remarked that the 
charm for him in the study of the law was that it was continually 
presenting a series of legal problems lor solution both new and 
interesting. In re The South African Trust Company, before that 
learned judge and his colleagues, furnished this sort of intellectual 
gratification. It arose out of that modern invention of the oper- 
ator in stocks and shares — the option. On the propriety of 
directors pledging a company's future by giving these options a 
good deal might be said, but the point was not taken. Suffice it 
to say that in In re The South African Trust Company the directors 
had done so — had given a three months' option to a speculator 
to take up 36,000 1/. shares at lis. 6d. apiece. If that wae all, 
no interesting puzzle would have arisen ; but the next thing the 
company did was, before the option had run out, to resolve on a 
winding-up and a sale and transfer of its assets to another very 
flourishing South African Company, the Johannesburg Invest- 
ment Company, the consideration being a sum of 345,000/. in cash 
and an option to the South African shareholders to get shares in 
the Johannesburg company on application within a month — a 
reconstruction which at once sent up the South African Trust 
shares to double or treble their former value. The option-holder 
knew all about the reconstruction, was offered shares, and 
declined to come in, preferring to play his own cards ; in other 
words, he waits until the option is running out, and then says to 
the company, ' Give me those shares." ' It is too late/ says the 
company ; ' the reconstruction is complete. 1 ' Then pay me 
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10,000?. damages.' ' Damages ! Veiy well,' says the company ; 
'but your damages are the shares of the purchase-money, 
345,0002. which works oat at lis. rather less than what yon have 
to pay under the option.' 'No,' says the option-holder. 'I 
claim to be pat in the same position as any ordinary shareholder 
in the South African Trust. I want the Johannesburg option 
included in the measure of damages. 1 ' But that option,' replies 
the company, ' was only given to shareholders at the date of the 
reconstruction, and you chose not to become a shareholder.' 
Here was the vice in the option-holder^ argument. The Court 
of Appeal pointed it out. The moral is, that a person with an 
option cannot have it both ways. He cannot wait to see the 
turn of the market and claim the benefits of an actual share- 
holder as well. — Law Journal (London). 



VEXATIOUS ACTIONS. 



The Lord Chancellor, in asking their lordships to read the 
Vexatious Actions Bill a second time, said the practice of bringing 
absolutely wanton and vexatious actions by persons of no respon- 
sibility whatever on every conceivable subject had now become 
such a scandal that the time had arrived when some sort of stop 
should be put to such proceedings. The misfortune was that 
these actions were apt to create an example and to multiply 
themselves, and, although a particular plain tiff might be estopped 
he would have many successors and the practice would go on 
undiminished. The difficulty was to have some process by which 
they could stop useless, wanton, and mischievous actions and, at 
the same time, not place unnecessary obstruction in their Courts 
against the bringing of causes by those of Her Majesty's subjects 
who really had a grievance. The object sought to be secured by 
the bill was that there should be some protection to the public 
and some protection to the persons sued. It was quite true that 
in such cases as those to which he was directing attention ver- 
dicts followed for the defendants, but it appeared to be forgotten 
that they had to appear to defend themselves and to instruct 
counsel, and the result was that, though they succeeded, they 
succeeded at a loss to themselves. It was to put an end to that 
wanton and vexatious course of procedure that this bill had been 
devised. The list of actions he had read as having been brought 
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by one person against a number of other persons — eases of a vex- 
atious and frivolous kind — made out a case, he believed, for the 
interference of their lordships' House. The object of the bill was 
to prevent wanton and vexatious proceedings of this kind. It 
was proposed by the bill that the conduct of a person engaging 
in wanton and vexatious litigation and not paying the necessary 
costs should be brought to the attention of the Attorney-General, 
and that the Attorney-General might, in his discretion, apply to 
the High Court of Justice, who might then make an order that 
no process should in future be issued in the person's behalf with- 
out leave obtained in the High Court for that purpose. While 
the interests of the public and of citizens who had good cause of 
complaint were sufficiently protected by the provisions of the 
bill, he thought the time had arrived when persons should be 
protected from groundless and vexatious proceedings and the in- 
fliction of the costs attending them. He therefore moved that 
the bill be read a second time. 

Lord Herscheli agreed with his noble and learned friend that 
some measure of this kind was necessary, and he was satisfied 
that, while the bill gave protection against wanton and vexatious 
actions, it placed no obstruction in the way of persons who had 
real cause of action. 

The bill was read a second time. 



THE LAW OF PRIVACY. 
Probably the state of civilisation, rather than a disposition on 
the part of the common law to ignore personal rights, accounts 
for the fact that the law of privacy is yet an embryo without 
form and which scarcely has life. Only a few years ago the con- 
ditions were such that the necessity of a law securing privacy 
was hardly thought of. But now that newspaper enterprise is 
behind the times if it does not proclaim all that is done in the 
closet at midnight from the surrounding housetops at sunrise, 
and culture has made people sensitive to the public stare, while 
there seems to be no armour invincible to the ever-present ' but- 
ton ' and ' flash-light. 1 the question comes : Is there no protection, 
or must one submit to have his deeds and likeness serve to gratify 
the idle curiosity of the multitude for the private purpose or em- 
olument of a stranger ? The question was passed upon in Corliss 
v. Walker, 31 L. E. A. 283, and Schuyler v. Curtis, 31 L. E. A. 286, 
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and although in both cases injunctions wore refused, yet in both 
the actions were by survivors of the person directly interested, 
and the Courts held that there Was nothing of which they could 
complain. Upon turning to the cases cited in the note Corliss v. 
Walker, no case is found which directly involves the law of pri- 
vacy until within the last few years. The few cases upon the 
subject show a tendency to uphold the right, one case even 
carrying it to an extreme. There the use of a negative of an 
actress was enjoined which was procured while she was enacting 
a rdle upon a public stage. That Home protection should be affor- 
ded cannot be successfully disputed, but what the limit should be 
is a difficult question. There is little in the lives of masses of pri- 
vate citizens to offer temptations to infringe their right to pri- 
vacy. And in most cases when the public becomes interested, 
the question will arise, Has not some act been committed 
which has removed the mantle of privacy and made 
the person a public character, who has of his own volition 
surrendered his former position and rights? It would 
seem that at least the gratification of mere idle curiosity 
and the invasion of the right of privacy for pecuniary or other 
ulterior purposes should be stopped, and there is likely to 
be considerable litigation in the future for the definition and 
protection of this right. — Case and Comment. 



THE LAWYER AS HE IS. 

The following are some of the pungent and humorous remarks 
of Mr. Justice Brewer, in an address delivered before the law 
students of Maryland University : — "It is a blessed thing to be 
a lawyer, providing always that you are of the right kind, and 
I take it no one is permitted to graduate at this law school 
unless he is of the right kind. It is the rule of our profession 
to work hard, live well and die poor. And to suoh a life I 
cordially invite you. 

" Never sign your own name as plaintiff or defendant, but 
only as counsel. 

" One class of persons would as soon expect to find a baby that 
never cried, a woman that never talked, a Shylock loaning 
money without interest, a Mormon advocating celibacy, a 
gentleman without a cent opposed to the income tax, or a 
candidate for the presidency hurrying to express himself on the 
silver question, as an honest lawyer. 
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" I admit that lawyers do not support themselves by planting 
potatoes or plowing corn, though there is many an attorney who 
would bless himself and the bur and bless all of us if he struck 
his name off the court rolls and entered it on the books of an 
agricultural society. 

" We are not, as a profession, physically speaking, like 
Pharoah'rt lean kine. Those pictures which Dickens, that prince 
of slanderers, and others like him, draw and call attorneys, are 
nothing but atrocious libels. 

" From time immemorial, size, physical as well as mental, has 
been considered one of the qualifications of a judge. Justice and 
corpulence seem to dwell together. There appears to be a 
mysterious and inexplicable connection between legal lore and 
large abdomens. I do not know why this is, unless it bo that in 
order that Justice may not easily be moved by the foibles and 
passions of men she requires as firm and as broad a foundation as 
possible. 

" George Washington's hatchet is not popularly regarded as 
one of the heirlooms of the legal family. I can say, that for over 
thirty years I have been a judge, and of the " many thousands of 
lawyers who have appeared before me, I have never found but a 
single one upon whose word I could not depend. 

" While other professions and vocations are constantly putting 
on striped clothes, how seldom does any lawyer respond to a 
warden's roll-call ? 

" The business man needs us to draw his contracts, the laborer 
to collect his wages, the doctor to save him from the consequence 
of his mistakes, the preacher to compel the payment of his 
salary, the wife to obtain a divorce and the widow to settle the 
husband's estate. The people need us in the Legislature and in 
Congress to hold the offices and draw the salaries. Every con- 
vention and public meeting needs us to fill the chair and occupy 
comfortable seats on the platform. Every man accused of crime 
needs us to establish his innocence through the verdict of twelve 
of his peers. 

11 In short, it may be said of us, in the language of the itinerant 
vendor of soap, * everybody needs us,' and, like that very useful 
article, nothing tends to keep society so clean as the presence of 
a lawyer. 

" Blot from American history the lawyer and all that he has 
done, and you will rob it of more than half its glory. .Remove 
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from oar society to-day the lawyer, with the work that he does, 
and you will leave that society as dry and shifting as the sands 
that sweep over Sahara." 



NOTES OF REGENT U. S. DECISIONS. 

The question whether an electric car is to be classed with 
horse oars, or with ordinary railroad cars, in respect to the matter 
of negligence in getting on or off while in motion, is decided in 
Cicero & P. St R. Co. v. Meixner, 160 III. 320, 31 L. R A. 331, by 
classing the electric car with horse cars, making the question of 
negligence in boarding or leaving it while in motion a question 
for the jury. 

Testimony of a judge as a witness in a criminal trial over 
which he is presiding is held, in Rogers v. State (Ark.), 31 L. R. 
A. 465, to be improper and to constitute a material error, even if 
the testimony is subsequently excluded. A note to this case 
reviews the authorities on the competency of a judge as a witness 
in a cause on trial before him. 

The use of partnership property by members of an insolvent 
firm to pay their individual debts, leaving the partnership debts 
unpaid, is held, in Jackson Bank v. Durfey, 72 Miss. 971, 31 L. E. 
A. 470, to be unlawful, although the rights of partnership cred- 
itors are regarded as derivative, resting upon the equities of the 
partners as between each other. 

The cursing, abuse, and maltreatment of a person by an agent 
of an express company immediately after rofunding to the former 
the amount of overcharges which he had come to the express 
office to obtain, are held, in Richberger v. American Express Co. 
(Miss.), 31 L. E. A. 390, to constitute a part of the res gestce and 
make the company liable for the tort. 

A State statute requiring vessels burning wood to have screens 
of the best approved kind for protection from fire is sustained in 
Burrows v. Delta Transportation Co. (Mich.), 29 L. R A. 468, 
against the contention that it is an interference with interstate 
commerce. 

The right of self-defence in favor of a person who began an 
affray by a felonious assault is sustained in People v. Hecker, 
(Cal.), 30 L. K. A. 403, where he had first in good faith attempted 
to withdraw from the combat, and fairly made known such par- 
pose. 
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CURRENT TOPICS AND CASES. 

In filling the position of Clerk of Appeals at Montreal, 
the principle of promotion, which it was generally con- 
ceded should be followed on this occasion, was dis- 
regarded. We regret that Mr. Ouimet's twenty-eight 
years' service should not have received its due reward, 
but, apart from this, there can be no objection to the 
appointment of Mr. J. O. Joseph, Q.G., who we have no 
doubt will discharge the duties of the office with 
diligence and zeal. It was supposed that the present 
opportunity would have been taken to relieve the Clerk 
of Appeals of the duty of drawing judgments of distri- 
bution for the Superior Court. This is a detail of work 
which has been attached to the office of Clerk of Appeals 
since the late Mr. Justice Beaudry held the position, but 
it does not properly belong to the appeal department. 
We understand, however, that it will continue to be 
included in Mr. Joseph's duties, with the accompanying 
emoluments, as in the times of his predecessors. 



The case of Stewart v. McLean has reached the last 
stage of forensic debate, and has been adjudicated by the 
Judicial Committee of the Privy Council, with the result 
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that the judgment of the Supreme Court of Canada is set 
aside, and the judgment of the Superior Court, affirmed 
by the Queen's Bench, is restored. The Privy Council 
has affirmed the principle that the members of an insol- 
vent firm after the winding up and the disposal of the 
estate, preserve their rights inter se, under the partnership 
articles, as to overdrafts by one or more of their num- 
ber. The fact that one of the partners bought the 
insolvent estate from the curator, does not affect the 
question, and such partner is liable to account to his co- 
partners for an overdraft. This decision is in accord 
with the opinion of the majority in number of the 
Canadian judges who passed upon the question, for it 
may be remarked that the Queen's Bench unanimously 
affirmed the decision of Mr. Justice Jett6 in the Superior 
Court, and the judgment of the Supreme Court reversing 
that of the Quebec Courts was delivered by a bare major- 
ity of one — Justices. Founder, Sedge wick and King being 
of opinion to reverse, while the Chief Justice (Sir Henry 
Strong) and Mr. Justice Taschereau were for confirming. 
Had the Privy Council not granted special leave to 
appeal, the case would have been in the peculiar position 
that the concurring judgments of the provincial courts 
would have been overruled by a majority of one in the 
Supreme Court. 



The new Canadian ministry is certainly strong in legal 
talent. The premier, Mr. Laurier, is 54 years of age, and 
was appointed a Q.C. in 1880. For 20 years he has been 
actively engaged in politics, but he has also followed the 
practice of his profession. Sir Oliver Mowat, the Minister 
of Justice, is 76 years of age, and was appointed to the 
bench as Vice-Chancellor of Upper Canada as long ago as 
1864. In 1872 he resigned his judicial office to become 
.premier of Ontario. After 24 years' successful admin- 
istration of provincial affairs, without a defeat in the 
legislature, he becomes, when close on four score, Min- 
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ister of Justice for the Dominion — a brilliant close to a 
distinguished career. Mr. Fitzpatrick, the new solicitor- 
general, is a member of the Quebec Bar, and has sat in 
the legislative assembly of this province since 1894. The 
Minister of Marine and Fisheries, Mr. Davies, is a promin- 
ent member of the bar of Prince Edward Island and was 
premier in 1876. He was appointed Q.C. in 1880. Sir H. 
G\ Joly de Lotbintere, the controller of Inland revenue, 
was called to the bar in 1855 and has been premier of 
Quebec. Mr. Blair, Minister of Railways, is a member 
of the New Brunswick bar, and has been premier of that 
province. Mr. Mulock, postmaster-general, is a member 
of the Ontario bar, as is also Mr. Scott, the Secretary of 
State. Mr. Tarte, Minister of Public Works, is a notary 
by profession, but has been chiefly eminent as a journal- 
ist and politician. Mr. G-eoffrion, Q.C, who joins the 
Government without portfolio, is well known through- 
out Canada as a very eminent member of the bar of this 
province. Altogether, after the members of the legal 
profession have been served, there does not seem to be 
very much left for outsiders, but it may be observed that 
the medical profession is represented by Dr. Borden, the 
Minister of Militia. 



In some notes which the late Abraham Lincoln pre- 
pared for a lecture to law students, and which were found 
among his papers after his death, he makes reference, 
among other matters, to fees. His ideas may seem some- 
what crudely expressed, but it must be remembered that 
his experience was gained chiefly in the rugged field of 
pioneer Western civilization. He wrote as follows : — 
41 The matter of fees is important, far beyond the ques- 
tion of mere bread and butter involved. Properly 
attended to, fuller justice is done to both lawyer and 
client. An exorbitant fee should never be claimed. As 
a general rule never take your whole fee in advance, nor 
any more than a small retainer. When fully paid before- 
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hand, you are more than a common mortal if you can feel 
the same interest in the case as if something was still in 
prospect for you as well as for your client. And when 
you lack interest in the case, the job will very likely 
lack skill and diligence in the performance. Settle the 
amount of the fee and take a note in advance. Then you 
will feel that you are working for something, and yon 
are sure to do your work faithfully and well. Never sell 
a fee note — at least not before the consideration service is 
performed. It leads to negligence and dishonesty- 
negligence, by losing interest in the case, and dis- 
honesty, in refusing to refund when you have allowed 
the consideration to fail." 



JUDICIAL COMMITTEE OF THE PEIYY COUNCIL. 

London, 20 July, 1896. 

Present: The Lord Chancellor, Lord Herschrll, Lord 
Watson, Lord Maonaghten, Lord Morris, Lord 
Da vet, and Sir Richard Couch. 

Fielding et al. v. Thomas. 

Constitutional law — Power of provincial legislatures to punish for 
contempt of the Bouse — Responsibility of members — Power of 
local legislature to pass an act relieving members from liability 
to civil action. 

Held : —1. The local legislatures existing at the time had authority 
prior to confederation to make laws respecting their constitution, 
powers and procedure, and to punish for contempt and disobedience 
of their orders. 

2. Even if this power did not then exist the B. N. A. Act, by 
Section 92, conferred poxcer on the heal legislatures to pass acU 
for defining their powers and privileges. 

3. A local legislature has power to pass an act relieving iU 
members from liability to civil actions in regard to any vote or 
proceeding. 

This was an appeal from a judgment of the Supreme Court of 
Nova Scotia of December 2, 1893, dismissing the application of 
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the appellants for an order that the verdict and judgment entered 
for the respondent at the trial before Mr. Justice Townshend 
should be set aside and the judgment entered for the appellants. 

The arguments were heard in July, 1895, when judgment was 
reserved. 

The Loed Chancellor, in now delivering their Lordships' 
judgment, said : — 

By the verdict and judgment in question the appellants were 
. found to have unlawfully assaulted and imprisoned the respond- 
ent. The Supreme Court were equally divided, and the judgment 
of Mr. Justice Townshend stood confirmed. 

The respondent, Mr. David J. Thomas, was summoned to 
attend at the Bar of the House of Assembly of Nova Scotia to 
answer a breach of the privileges of the House in having 
published a libel reflecting on a member or members of the 
House (in connection with their conduct as members of the 
House). He attended on twQ occasions and on the second 
occasion was ordered to withdraw and remain in attendance 
during the debate which took place. On being called in by the 
Sergeant-at-Arms by order of the Speaker he refused to obey the 
order and left the precincts of the House. It is not denied 
that the respondent intentionally disobeyed the order of the 
House. He was thereupon arrested by order of the House and 
on being brought to the Bar was adjudged to have been guilty of 
a contempt of the House committed in the face of the House, and 
was committed to the common jail of Halifax for 48 hours. 
Upon that he brought an action for assault and imprisonment, 
and it is from the judgment in that action that the present 
appeal is brought. 

The appellants are sought to be made liable by reason of their 
having voted as members of the House of Assembly for the 
imprisonment of the respondent. The acts complained of are 
justified under sections 20, 29, 30, 31, of ch. 3 of the Revised 
Statutes of Nova Scotia, 5th series. The appellants also rely on 
the indemnity given to members of the House of Assembly by 
section 26 of the same statute. Those sections are as follows : — 

" 20 — In all matters and cases not specially provided for by 
this chapter, or by any other Statute of this Province, the 
Legislative Council of this Province, and the committee and 
members thereof respectively, shall at any time hold, enjoy and 
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exercise such and the like privileges, immunities and powers as 
shall be for the time being held, enjoyed and exercised by the 
Senate of the Dominion of Canada, and by the respective com- 
mittees and members thereof, and the House of Assembly, and 
the committees and members thereof respectively, shall, at any 
time, hold, enjoy and exercise such and the like privileges, 
immunities and powers as shall for the time being be held, 
enjoyed and exercised by the House of Commons of Canada and 
by the respective committees and members thereof, and such 
privileges, immunities, and powers of both Houses shall be 
deemed to be and shall be part of the general and public law of 
Nova Scotia, and it shall not be necessary to plead the same, but 
the same shall in all courts of justice in this Province, and by 
and before all justices and others, be taken notice of judicially. 

"26. — No member of either House shall be liable to any civil 
action or prosecution, arrest, imprisonment, or damages by 
reason of any matter or thing brought by him by petition, bill, 
resolution, motion, or otherwise) or said by him before such 
House, and the bringing of any such action or prosecution, the 
causing or effecting any such arrest or imprisonment, and the 
awarding of any such damages shall be deemed violations of this 
chapter. 

" 29. — The following acts, matters and things are prohibited 
and shall be deemed infringements of this chapter : — (1) Insults 
to or assaults or libels upon members of either House during the 
Session of the Legislature." (The other provisions are im- 
material to the present purpose.) 

" 30.— Each House shall be a Court of Becord, and shall have 
all the rights and privileges of a Court of Record for the purpose 
of summarily enquiring into and (after the lapse of 24 hours) 
punishing the acts, matters and things herein declared to be 
violations or infringements of this chapter, and for the purposes 
of this chapter each House is hereby declared to possess all such 
powers and jurisdictions as may be necessary for enquiring into, 
judging and pronouncing upon the commission or doing any such 
acts, matters, or things, and awarding and carrying into execu- 
tion the punishment thereof provided for by *this chapter, and, 
amongst other things, each House shall have power to make 
such rules as may be deemed necessary or proper for its pro- 
cedure as such Court as aforesaid. 
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" 31.— Every person who shall be guilty of an infringement or 
violation of this chapter shall be liable therefor (in addition to 
any other penalty or punishment to which he may by law be 
subject) to an imprisonment for such time during the session 
of the Legislature then being held as may be determined by the < 
House before whom such infringement or violation shall be en- 
quired into. The nature of the offence shall be succinctly and 
clearly stated and set forth on the face of an jr warrant issued for 
a commitment under this section." 

It should be mentioned that by an act (Revised Statutes of 
Canada, 49 Vict, c. 11) the Dominion Parliament had already 
conferred on themselves the privileges, immunities and powers 
of the House of Commons of the United Kingdom. 

If it was within the powers of the Nova Scotia Legislature to 
enact the provisions contained in section 20, and the privileges 
of the Nova Scotia Legislature were the same as those of the 
House of Commons of the United Kingdom as they existed at the 
date of the passing of the British North America Act, 1867. there 
could be no doubt that the House of Assembly had complete 
power to adjudicate that the respondent had been guilty of a 
breach of privilege and contempt, and to punish that breach by 
imprisonment. The contempt complained of was a wilful dis- 
obedience to a lawful order of the House to attend. The authorities 
summed up in Burdett v. Abbot (14 Bast, 1), and followed in 
the case of The Sheriff of Middlesex (11 Adol. and Ellis, 273), 
establish beyond all possibility of controversy the right of the 
House of Commons of the United Kingdom to protect itself 
against insult and violence by its own process without appealing 
to the ordinary Courts of law and without having its process 
interfered with by those Courts. 

The respondent, however, argues that the Act of the Provincial 
Legislature, which undoubtedly created the jurisdiction and 
further indemnified members of it against any proceedings for 
their conduct or votes in the House by the ordinary courts of 
law, is ultra vires. According to the decisions which have been 
given by this Board, there is now no doubt that the Provincial 
Legislature could not confer on itself the privileges of the House 
of Commons of the United Kingdom, or the power to punish the 
breach of those privileges by imprisonment or committal for 
contempt, without express authority from the Imperial Legis- 
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lature. By Section 1 of 38-39 Vic., o. 38, which was substituted 
for Section 18 of the British North America Act, 1867, it was 
enacted that the privileges, immunities and powers to be held, 
enjoyed and exercised by the Dominion House of Commons 
. should be such as should be from time to time defined by the Act 
of the Parliament of Canada, but so that any Act of the Parlia- 
ment of Canada, defining such privileges, immunities, or powers 
should not confer any special privileges, immunities or powers 
exceeding those at the passing of such Act held, enjoyed, 
and exercised by the Commons House of Parliament of the 
United Kingdom, and the members thereof. There is no similar 
enactment in the British North America Act, 1867, relating to 
the House of Assembly of Nova Scotia, and it was argued, there- 
fore, that it was not the intention of the Imperial Parliament to 
confer such a power on the Legislature. But it is to be observed 
that the House of Commons of Canada is a legislative body 
created for the first time by the British North America Act, and 
it may have been thought expedient to make express provision 
for the privileges, immunities, and powers of the body so created 
which was not necessary in the case of the existing Legislature of 
Nova Scotia. By section 88 the Constitution of the Legislature 
of the Province of Nova Scotia was, subject to the provisions of 
the Act, to continue as it existed at the union until altered by 
authority of the Act. It was, therefore, an existing Legislature 
subject only to the provisions of the Act. By section 5 of the 
Colonial Laws Validity Act (28 and 29 Vict., c. 63) it had at that 
time full power to make laws respecting its constitution, powers, 
and procedure. It is difficult to see how that power was taken 
away from it, and the power seems sufficient for the purpose. 

Their Lordships are, however, of opinion that the British 
North America Act itself confers the power (if it did not already 
exist) to pass acts for defining the powers and privileges of 
the Provincial Legislature. By section 92 of that Act the Pro- 
vincial Legislatures may exclusively make laws in relation to 
matters coming within the classes of subjects enumerated, inter 
alia, the amendment from time to time of the constitution of the 
province with but one exception — namely, as regards the office 
of Lieutenant-Governor. It surely cannot be contended that the 
independence of the Provincial Legislature from outside inter- 
ference, its protection and the protection of its members from 
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insult while in the discharge of their duties, are not matters which 
may be classed as part of the constitution of the Province or that 
legislation on such matters would not be aptly and properly des- 
cribed as part of the constitutional law of the Province. 

It is further argued that the order which the respondent dis- 
obeyed was not a lawful order or one which he was under any 
obligation to obey. The argument seems to be that the original 
cause of complaint was a libel ; that though the particular 
breach of the act complained of was the disobedience to the 
orders of the House, yet as those orders were issued in reference 
to a certain petition presented to the House, the contents of 
which were alleged to be libellous, and during the investigation 
of the question who was responsible for its presentation, and as 
it must be assumed that a libel was a matter beyond the jurisdic- 
tion of the House to be enquired into, inasmuch as libel is a 
criminal offence, and the criminal law is one of the matters 
reserved for the exclusive jurisdiction of the Dominion Parlia- 
ment, the whole matter was ultra vires, and both the members 
who voted and the officer who carried out the orders of the 
House are responsible to any ordinary action at law. Their 
Lordships are unable to acquiesce in any such contention. It is 
true tbat the criminal law is one of the subjects reserved by the 
British North America Act for the Dominion Parliament, but 
that does not prevent an enquiry into, and the punishment of an 
interference with the powers conferred upon the Provincial 
Legislatures by insult or violence. The Legislature had none 
the less a right to prevent and punish obstruction to the business 
of legislation, because the interference or obstruction was of a 
character which involved the commission of a criminal offence or 
brought the offender within reach of the criminal law. Neither 
in the House of Commons of the United Kingdom nor the Nova 
Scotia Assembly could a breach of the privileges of either body 
be regarded as subjects ordinarily included within that depart- 
ment of State government which is known as the criminal law. 
The efforts to drag such questions before the ordinary Courts 
when assaults or libels have been in question in the British 
Houses of Legislature have been invariably unsuccessful, and it 
may be observed that 1 Will. & Mary, Sees. II., c. 2, section 1, 
sub-section 9, "That the freedom of speech and debates or pro- 
ceedings in Parliament ought not to be impeached or questioned 
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in any Court or place out of Parliament," is declaratory, and not 
enacting. 

Their Lordships are therefore of opinion that the 20th section 
of the Provincial Act was not ultra vires, and afforded a defence 
to the action. It may be that sections 30 and 31 of the Provincial 
Act if construed literally and apart from their context would be 
ultra vires. Their Lordships arc disposed to think that the House 
of Assembly could not constitute itself a Court of Record for the 
trial of criminal offences. But read in the light of the other 
sections of the Act and having regard to the subject matter with 
which the Legislature was dealing, their Lordships think that 
those sections were merely intended to give to the House the 
powers of a Court of Record for the purpose of dealing with 
breaches of privilege and contempt by way of committal. If they 
meant more than that, or if it be taken as a power to try or 
punish criminal offences otherwise than as incident to the pro- 
tection of members in their proceedings, section 30 could not be 
supported. 

It is to be observed that the case of Barton v. Taylor, (11 L.R, 
App. Ca., Privy Council, 197), referred to by one of the learned 
judges below, is no authority in favor of the contention here. No 
statute was there relied upon, but the Legislative Assembly itself 
in that case had, in pursuance of statutory powers, adopted 
certain standing rules or orders for the orderly conduct of the 
business of the Assembly. The trespasses complained of were 
adjudged by this Board not to be justifiable under the standing 
orders. It was then sought to justify the acts in question as 
being within a power incident to or inherent in a colonial Legis- 
lative Assembly. The Board refused to adopt that contention, 
but their Lordships expressly added : — "They think it proper 
to add that they cannot agree with the opinion which seems to 
have been expressed by the Court below, that the powers con- 
ferred upon the Legislative Assembly by the Constitution Act do 
not enable the Assembly 'to adopt from the Imperial Parliament, 
or to pass by its own authority, any standing order giving itself 
the power to punish an obstructing member, or remove him from 
the Chamber, for any longer period than the sitting during which 
the obstruction occurred.' This, of course, could not be done by 
the Assembly alone without the assent of the Governor. But 
their Lordships are of opinion that it might be done with the 
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Governor's assent ; and that the express powers given by the 
Constitution Act are not limited by the principles of common 
law applicable to those inherent powers, which mast be implied 
(without express grant) from mere necessity, according to the 
maxim, 'Quando lex aliquid concedit, concedere videtur et illud, 
sine quo res ipsa esse non potest.' Their Lordships' affirmance 
of the jndgment appealed from is founded on the view, not that 
this could not have been done, but that it was not done, and that 
nothing appears on the record which can give the resolution 
suspending the respondent a larger operation than that which 
the court below has ascribed to it." 

But independently of those considerations the provisions of 
section 26 of the Act of the Provincial Legislature would, in their 
Lordships' opinion, form a complete answer to the action even if 
the Act complained of had been in itself actionable. Their Lord- 
ships are here dealing with a civil action, and they think it sufficient 
to say that the Legislature could relieve members of the House 
from civil liability for acts done and words spoken in the House, 
whether they could or could not do so from liability to a criminal 
prosecution. No such question as that which arose in Barton v. 
Taylor, arises here. All those matters — the express enactment 
of the privileges of the House of Commons of the United King- 
dom, the express power to deal with such Acts by the Provincial 
Assembly, the express indemnity against any action at law for 
things done in the Provincial Parliament — were all explicitly 
given, and the only arguable question is that which their Lord- 
ships have dealt with — namely, whether it was within the power 
of the Provincial Legislature to make such laws. 

For these reasons their Lordships will humbly recommend to 
Her Majesty that the judgment in this case should be reversed 
and judgment entered for the appellants with costs. The 
respondents must pay the costs of the appeal. 

Arthur Cohen, Q.C, Hon. J. W. Longley, Q.C. (Attorney- General 
of Nova Scotia), and Lewis Coward for the appellants. 

Ron. Edward Blake, Q.C. (of the Canadian Bar), and Tyrrell T. 
Paine for the respondent. 
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JUDICIAL COMMITTEE OP THE PRIVY COUNCIL. 

London, 31 July, 1896. 

Present : — Lord Hobhousk, Lord Maonaqhtkn, Lord Davit, 
and Sir Eiohard Couch. 

The Toronto Eailwat Co. (plaintiff), appellant, and The Queen 
(defendant), respondent. 

Customs duties — 50 & 51 Vic. c. 39, items 88 and 173 — Exemption 
from duty — Steel rails for use on railways. 

Held (reversing the judgment of the Supreme Court of Canada, 25 
Can. S. C. B. 24), the exemption from duty in 50 6c 51 Vic. 
(D.) chap. 39, item 173, of " steel rails weighing not less than 
twenty -five pounds per lineal yard, for use on railway tracks" 
includes rails to be used for street railways. 

This was an appeal from a judgment of the Supreme Court of 
Canada of Juno 26, 1895, affirming a decision of Mr. Justice 
Burbidge. The Chief Justice and Mr. Justice King dissented 
from the decision of the Supreme Court. 

Mr. C. Robinson, Q.C., (of the Canadian Bar), and Mr. 
Osier, Q.C. (of the Canadian Bar), were counsel for the appel- 
lants ; Mr. Newcombe, Q.C. (of the Canadian Bar), Mr. Lochnie, 
and Mr. Hodgins (of tho Canadian Bar) for the respondent. 

Sir .Richard Couch, in delivering their Lordships* judgment, 
said the question was whether the appellants were bound to pay 
duty on steel rails imported by them for the purposes of their 
business. They had paid under protest the sum demanded by 
the Crown, and they sought to recover it in the present action. 
The Act governing the case was that of 1887 (50 and 51 Vic, c. 
39). The Crown contended that duty was payable under item 
88 of section 1, which affected ." iron or steel railway bars and 
rails for railways and tramways." The appellants contended 
that their rails were exempted by item 173 of section 2, which 
applied to " steel rails for use in railway tracks." Mr. Justice 
Burbidge, who tried the ease in the Exchequer Court, decided 
in favour of the Crown. After subjecting the words to criticism, 
he concluded that, if there were no legitimate aids to discovering 
the intention of the legislature other than the language used in 
the Act of 1887 and previous Acts on the same subject, the ques- 



THE LEGAL NEWS. • 23*7 

tion would be, to say the least, so involved in doubt that the 
appellants ought to succeed. But then he inquired into the 
policy of the Legislature, and finding that its policy was to 
protect Canadian manufactures, he decided that the doubtful 
words must be construed in accordance with that intention, and 
that duty must be paid. On appeal to the Supreme Court the 
decision of the Exchequer Court was upheld ; but there wore 
differences among the learned Judges both in their conclusion* 
and in the reasoning on which identical conclusions were based. 
The Chief Justice, with whom Mr. Justice King concurred, 
examined the expressions " railway/' " street railway/ 1 and 
" tramway," and he was of opinion that the appellants 1 road fell 
under the head of" railway" and not of " tramway" in item 88, 
and was a " railway" track within item 173. Mr. Justice Gwynne 
thought that item 173 was not to be construed as exempting 
from duty some part of the particular things which by item 88 
had been subjected to duty, but as providing for a different article 
altogether — viz., steel rails for use in great arterial commercial 
lines. He also thought the that word " railways" in item 88 meant 
railways ejusdem generis with tramways, and not the 4< railway 
tracks" mentioned in item 173. Mr. Justice Taschereau, with 
whom Mr. Justice Fournier concurred, referred to various in- 
stances of expressions both in common parlance and in enact, 
ments, to show that " railways" on the one hand had been 
distinguished from " tramways" and " street railways" on the 
other. And holding that the appellants 1 road was a " street 
railway" or " tramway," he decided that it fell within item 88 
and not within 173. In that conflict of judicial opinion the case 
came before their Lordships. On two points they expressed 
themselves as clear during the argument. First, they could not 
concur in the view that the policy of the Canadian Parliament 
led to the construction contendod for by the Crown. Supposing 
it to be made out by legitimate evidence that protection for 
Canadian manufacturers was intended in 1887, protection was 
given, however the Act be construed, and the only question 
was how much. Secondly, they could not see any reason for 
holding that the railways spoken of in item 88 were only those 
which were ejusdem generis with tramways or that item 187 
referred only to rails for great arterial lines. The question was 
what was meant by the " railway tracks" for which rails were 
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to be admitted free. The appellants were incorporated by an 
Ontario statute passed in 1892. They received authority to 
construct and work a double or single track railway in Toronto. 
By the Ontario Street .Railway Act, 1887, companies chartered 
(or that purpose might construct and work a double or single 
iron railway with necessary side tracks. Section 5 provided 
that the railway track should conform to the grades of 
the streets, and section 6 that all other vehicles might use 
and travel on the tracks, but giving place to the company's 
cars by leaving the tracks. The same expressions were 
found in an Ontario statute on the same subject passed in 
1883. The appellants then were then the owners of what 
the Legislature of their own province called a single or doable 
track street railway, and the line on which they worked was 
called " a railway track." Those expressions were not conclusive 
as to the meaning of the term as used by the Dominion Legis- 
lature in the Act under discussion. But they showed that the 
term was known to draftsmen of statutes in Canada and was 
there applied to such a line as that of the appellants. It seemed 
to their Lordships to be good evidence as to the meaning of the 
term in the mouth of a Canadian Legislature, and to afford prima 
facie ground for holding that " railway track " included a line of 
street railway. Then did the Act of 1887 contain any intrinsic 
evidence that the expression had some other meaning? Their 
Lordships looked at the course of legislation on the subject 
The first Act which imposed a duty on rails was passed in 1879, 
when one rate of duty was placed on " iron rails or railway bars 
for railways or tramways " and another rate on " steel railway 
bars or rails." According to the grammatical construction of 
the first of those sentences iron railway bars were applicable 
both to railways and to tramways, and steel railway bars or rails 
appeared to have the same application There was no distinction 
taken between railways and tramways for that purpose. In 1883 
"steel railway bars or rails" were exempted from duty, and 
they remained free till 1885, when a new Act was passed which 
exempted "steel railway bars or rails, not including tram or 
street rails." That was the first mention of street rails, and it 
seemed that the expression "railway bars or rails" was calcu- 
lated to include tram rails and street rails (if, indeed, there was 
any difference between them) and that express words were 
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thought necessary to exclude the latter from the exemption 
accorded generally to " steel railway bars or rails." That, then, 
was the state of the enactments in 1887. Steel railway bars or 
rails were exempt from duty provided they were not tiam or 
Btreet rails. Then the LegUIature appeared to have taken a 
wholly new dividing line between free and dutiable articles. 
For the first time the distinction of weight was introduced. 
Item 88, which imposed duty on " iron or steel railway bars or 
rails for railways or tramways," followed the language of 1879 in 
treating railway bars and rails as applicable to both railways 
and tramways. Item 173 exempted " steel rails weighing not 
less than 25 pounds per lineal yard for u>e in railway tracks." 
It was true that the expression of " street rails," which were dis- 
allowed die benefit of exemption in 1885, had now disappeared, 
and an elaborate argument was submitted for the purpose of 
showing on behalf of the Crown that tho appellants' line was 
nothing but a tramway, taxed under item 88, and not exempted 
by 173. Their Lordships did not enter into that verbal discus- 
sion. It might be that in other Acts and for other purposes 
there were substantial distinctions between railways or railway 
tracks and street railways and tramways. But for this purpose 
and in this Act and in its three predecessors there was not trace- 
able any idea of making such a distinction, but rather the idea of 
putting all kinds of railways on the same footing, except in the 
one passage in the Act of 1885, in which the generality of the 
words "railway bars or rails" was limited by express words 
excluding " tram or street rails." They held that the only dis- 
tinction in the Act between taxed and free steel rails for railways 
was that of weight ; and that, as the rails of the appellants were 
above the specified weight and were for use on their railway 
track, they were exempted from duty. Their Lordships would 
humbly advise Her Majesty to discharge both the orders below, 
and to enter judgment for the appellants with costs in both 
Courts. The respondent must also pay the costs of this appeal. 



GENERAL NOTES. 

The Codification op Meecantile Law. — A conference of 
representatives of the leading legal and mercantile bodies in 
Scotland was held recently in Edinburgh under the presidency of 
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Mr. W. W. Bobertson, Master of the Merchant Company, for the 
purpose of considering the subject of the codification of mer- 
cantile law. Lord Watson wrote as follows: "There are some 
branches pf the law (equitable jurisdiction) which it would be 
almost impossible, and others which, in my opinion, it would not 
be useful, to codify. Mercantile law is an exception, and I trust 
and expect that in due time its codification will be accomplished. 
The question is how. My judicial experience leads me to believe 
that, whilst good codification is most advantageous, bad or hurried 
codification is worse than none. I have met with examples of 
both. I have no faith in the results of an executive commission. 
Our Bills of Exchange and Sale of Goods Acts, which have so 
far stood the test of experience, were first prepared by one good 
lawyer, revised by other lawyers competent, and then under- 
went the scrutiny of a committee of each House before becoming 
law/ There are some branches — such as maritime insurance— 
which cannot be usefully codified without submitting the bill 
before it is brought into Parliament to the revision and observa- 
tions of mercantile and legal bodies throughout the country. 
That appears to me to be the most practicable mode of procedure, 
and far preferable to a commission, however representative. I 
entirely approve of the suggestion to move the powers that be 
to more lively action, but with this caution — that in such matters 
haste is undesirable. " — Eesolutions were passed affirming that 
the completion of a mercantile code wonld at the present time be 
a most suitable instalment of codification, and that, under proper 
safeguards, the assimilation of the law of England and Scotland 
effected in the codifying statutes already passed should be 
continued in completing a mercantile code. The whole subject 
was remitted to a committee to arrange for a deputation to the 
Secretary for Scotland and Lord Advocate. 

Implied Contracts. — Some years age Miss E. brought Mr. 
E. before the Court for breach of promise. She admitted that 
the gentleman had never promised marriage by his hand or 
tongue, but he had kissed her in company. Judge Neilson told 
tho jury that no interchange of words was necessary, " the gleam 
of the eye and the conjunction of the lips being overtures when 
frequent and protracted,'* and thus directed they made the 
defendant pay fifteen thousand dollars for heedlessly indulging 
in eye-gleams and lip-conjunctions. — Green Bag. 



THE 

LEGAL NEWS. 

VOL. XIX. AUGUST 15,1896. No. 18. 

CURRENT TOPICS AND CASES. 

Associated, apparently, with the idea of Imperial con- 
solidation and Imperial unity, we have heard not a little, 
in the last year, of Canadian representation on the 
Judicial Committee of the Privy Council. There can be 
no objection to the appointment of eminent members of 
the Colonial bench or bar to this high office, but such 
appointments, if made, should be carefully separated 
from the idea of territorial representation, or of special aid 
to be rendered by a judge so appointed in the adjudication 
of cases from the section from which he is appointed. 
If, for example, a Canadian is to be placed on the Judicial 
Committee with the idea of aiding the judges in Canadian 
appeals, we venture to think that the bar of Canada, or 
those members of it who have cases before the Privy 
Council, will be inclined to protest against the inno- 
vation. The glory and the security of the final appeal to 
England have consisted to a large extent in the confidence 
of the public that the tribunal cannot be approached or 
biased by any local consideration or prepossession. In 
very many cases the members of the Canadian bar attend 
the hearing of the appeals in which they are concerned, 
and with the aid of their counsel in England, and the 
assiduous attention of the judges themselves, ample 
justice is done to the cases, and we are inclined to believe 
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that Canadian lawyers would be more content to accept 
the idea of a Canadian judge on the Imperial board if it 
were understood that he would not take any part in 
the hearing of Canadian appeals. We do not wish to be 
understood as implying that any actual injustice would 
result from such participation, but we fear that the con- 
fidence of the public in the perfect independence of the 
tribunal might be impaired, and we can see no advantage 
likely to accrue from the presence of a Canadian on the 
bench that would offset such a misfortune. The ultimate 
appeal, as far as possible, must be above the suspicion of 
those most inclined to suspicion. We have heard lately, 
even in a serious state paper, an unfortunate reference to 
the political opinions of Canadian judges. It would be a 
calamity indeed if the decision of an important cause could 
be supposed to be affected by the political opinions of the 
Canadian member of the Judicial Committee. The per- 
fect independence of the tribunal in the past has never 
been questioned, and this fact has accounted largely for 
the respect with which its decisions have invariably been 
received. 



There are some minor objections to the presence of 
a Canadian member of the Committee in Canadian 
appeals, to which it is hardly necessary to advert. It 
has been strongly suggested of late that the Judicial 
Committee should assume the method of an ordinary 
court, and pronounce a judgment, with liberty to dis- 
sentient members to express their individual opinions, 
and that the form of an apparently unanimous recom- 
mendation to Her Majesty should be abandoned. If this 
suggestion be ultimately approved and carried out, a 
Canadian member sitting in a Canadian case may find 
himself in the delicate position of giving the casting vote 
which reverses the decision of the Supreme Court of 
Canada. It may reasonably be doubted whether such a 
decision would carry the weight which attaches at 
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present to a judgment of the Judicial Committee of the 
Privy Council. Then, again, we have now a tribunal the 
members of which, for the most part, have not been 
engaged in Canadian appeals. The name of Mr. Blake 
has been freely mentioned in the press as the possible or 
probable Canadian member. It may be assumed that no 
appointment could give greater satisfaction. Yet it 
would frequently happen, if this appointment were 
made, that the counsel for the appellant would feel that 
the entire success of his appeal must depend on his 
ability to show that the argument of that eminent 
lawyer in some constitutional case in which he was 
engaged before the Privy Council was unsound. Person- 
ally, we do not think that this would make the slightest 
difference in Mr. Blake's action as a judge, but we can 
readily understand that it might make a serious differ- 
ence in the public estimate of the result. 



A meeting has been called for Tuesday, 15th Septem- 
ber, at Montreal, of persons interested in the formation of 
a Canadian bar association. Last year, in referring to an 
effort which proved abortive, to establish a local bar 
society in Montreal, we suggested (Vol. 18, p. 49), the 
advantages which might result from an association 
embracing all the provinces of the Dominion. The visit 
of Lord Chief Justice Russell to America has directed 
special attention to the bar association which has existed 
for some years in the United States, and the occasion does 
not seem inopportune for the formation of a similar 
association in Canada. 



We omitted to notice the death of Judge Thomas 
Hughes, County Court Judge of Cheshire, which occurred 
in the end of March last. To some of those who are able 
to recall the appearance of his two most famous works, 
"Tom Brown's School Days" and "Tom Brown at 
Oxford," it may seem singular to hear of the author end- 
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ing his career, nearly forty years after their publication, 
as a county court judge. Judge Hughes was 72 years of 
age. He was admitted to the bar in 1848, appointed a 
Queen's Counsel in 1869, and a county court judge in 
the same year. He sat in Parliament, first for Lambeth, 
and afterwards for Frome, from 1865 to 1874. 



The reluctance with which the judges of superior 
courts in England relinquish office is illustrated by 
the fact that since the death of Sir William Grove on the 
1st of August only three retired judges of the superior 
courts survive. They are Lord Field, Sir Edward Fry, 
and the Bight Hon. George Denman. On the other 
hand, if no changes occur before November, there will 
then be on the bench no less than ten judges entitled to 
retiring pensions. If we compare this statement with 
that of a country nearer to us, we find that in the 
Province of Quebec alone there are seven judges on the 
retired list, viz., ex-Justice Baby of the Queen's Bench, 
and ex-Justices Berthelot, M. Doherty, Chagnon, Papin- 
eau, Buchanan and Brooks of the Superior Court. Mr. 
Justice Berthelot retired from the bench 1st September, 
1876, just twenty years ago, and is the oldest ex-judge. 
There are nine judges of the Superior Court now entitled 
to retiring pensions, viz., Chief Justice Casault, appointed 
to the bench in 1870, Justices Kouthier and B6langer, 
appointed in 1873, Justices Plamondon and Caron, 
appointed in 1874, Mr. Justice Bourgeois, appointed in 
1876, Justices Jett6 and H. T. Taschereau appointed in 
1878, and Mr. Justice Gill, appointed in 1879. Mr. 
Justice Mathieu will complete fifteen years' service on 
the 8rd October next. 
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COURT OF APPEAL. 

London, 4 March, 1896. 
Before Lord Eshbr, M. R, Lopes, L. J., Rigby, L. J. 
Henderson Brothers v. Shankland & Co. (31 L.J.) 

Shipowner and cargo-owner — General and particular average— Con- 
tribution — Value of ship, how ascertained — * New for old 1 allowance. 

Appeal from a decision of Mathew, J., sitting without a jury 
for the trial of commercial cases. 

The plaintiffs were owners of cargo on board a sailimg ship, 
the Woodburn, belonging to the defendants. While on a voyage 
from Chittagong to Dundee she encountered a hurricane and was 
considerably damaged. A general average sacrifice was neces- 
sary, and was so far successful that the ship was able to put into 
Calcutta ; but it was there found that the cost of repairing her 
would exceed her value when repaired, and she was accordingly 
sold as a constructive total loss for 8832. 

The question then arose how the general average contribution 
was to be adjusted. 

The plaintiffs contended that the value of the ship for this pur- 
pose was her value at the time at which she suffered the general 
average damage, and they arrived at this by deducting from the 
value of the ship before the storm the estimated cost of repairing 
the particular average damage. From the sum so found they 
proposed to further deduct the sum of 883/., which the vessel 
fetched, and the balance remaining would, they contended, be the 
amount to be contributed to in general average, it being agreed 
that of the total damage sustained 63 per cent was attributable 
to general average loss. 

The defendants, on the other hand, proposed to deduct from 
the value of the ship before she encountered the storm only the 
6831. which she fetched, and they contended that 63 per cent, of 
the sum so found would be the sum to be contributed to in general 
average. They further contended that, if the cost of repairing 
the particular average damage was to be taken into account, as 
the plaintiffs suggested, they were entitled to the benefit of the 
one-third new for old allowance which is made to the shipowner 
where the value of a ship is increased by repairs. 

Mathew, J., held that the plaintiffs' contention was correct, 
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and gave judgment in their favour, directing the adjustment to 
be made according to the method proposed by them. 

The defendants appealed. 

Their Lordships dismissed the appeal. The principle of 
adjustment aa contended for by the plaintiffs was the right prin- 
ciple, and as the defendants were not entitled to the benefit of 
the one-third new for old allowance, the amount in respect of 
which general average contribution must be paid must therefore, 
be found by the average adjusters in accordance with the rale 
laid down by Mathew, J., at the trial. 



CHANCERY DIVISION. 

London, 9 March, 1896. 

Before Bomer, J. 

In re Tfii Severn and Wye and Severn Bridge Railway 
Company. (31 L.J.) 

Company — Winding-up — Unclaimed dividends — Statutes of 
Limitation. 

This was a summons taken out by the liquidators in the 
winding-up of the above company which raised the question 
whether the claim of a shareholder, or his representatives, to 
dividends which had been declared more than twenty years ago, 
but not claimed, was barred by the Statutes of Limitation. 

In 1894 an Act was passed (57 & 58 Yict. c. clxxiix.) 
authorizing the transfer of the undertaking of the company to 
two other railway companies in consideration of a cash payment. 
The Act provided that the affairs of the company should be 
wound up as if it were a company registered under the Com- 
panies Acts, 1862 to 1890, and had passed a special resolution 
for a voluntary liquidation on the day of the passing of the Act. 
The purchase-money and other assets of the company were, after 
providing for its debenture and other debts, to be divided among 
the preference and ordinary stockholders in certain proportions. 

Part of the surplus assets consisted of sums representing divi- 
dends on ordinary shares of a company which was in 1879 amal- 
gamated with the above company. The dividends were declared 
prior to November, 1873, but never claimed. The question was 
whether those sums should be paid to the personal represents- 
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lives of the shareholders, or be divided among the preference 
and ordinary stockholders as provided by the Act. The unpaid 
dividends had always appeared in* the books, both of the original 
and the amalgamated company, as a liability of the respective 
companies. 

Boher, J., said that the dividends were debts due to the share- 
holders, for which they could have sued the company, and time 
began to run in favour of the company under the Statutes of 
Limitation from the time when the dividends became payable. The 
company had not become a trustee for the shareholders either by 
the declaration that the dividend was payable or by the entry of 
their liability in respect thereof in their books. Neither could it 
be said that the company and the shareholders were in the posi- 
tion of partners, or in an analogous position. The defence of the 
statutes was, therefore, fatal to the claims of the shareholders' 
representatives. 

DIVIDENDS AND THE STATUTE OF 
LIMITATIONS. 

In re The Severn and Wye and Severn Bridge Railway Company, 
before Mr. Justice Homer, is another reminderHhat a shareholder 
cannot sleep on his rights. Not that shareholders as a rule are 
in the habit of doing so. On the contrary, when dividends are 
unpaid they manifest a burning desire to know the reason why ; 
but for some mysterious reason a shareholder in the Severn Case 
had not done so. There the dividends were declared year after 
year for forty years, and carried to the shareholder's account in 
the books of the company, and the shareholder's executor did not 
see why he should not have them ; but the company by its liquida- 
tor said, * No ; the dividends were a debt for which you might have 
brought your action. You are barred now/ To this the share- 
holder rejoined : ' The company, by declaring the dividend and 
crediting it in the books to me, constituted itself a trustee, and 
no lapse of time can bar such a trust. Besides, we were partners 
with an open account, and while we were so the statute does not 
apply.' But neither contention found favour with the Court. 
It refused to find a trust, and it differentiated an incorporated 
company from an unincorporated partnership, like that in Benny 
v. Pickwick, 16 Beav. 246. The Statute of Limitations, though 
it often wears the semblance of hardship, is a very salutary 
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statute. Its policy is not only to discourage stale demands, but 
to quiet titles and end litigation ; and, though in the Severn Gate 
there was no adverse possession, no quieting of title, we cannot 
sever the elements which make up the policy of the statute, and 
say, ' This or that element was not present ; therefore the statute 
does not apply.' ' Vigilantibus non dormientibus ' is a principle 
which is worth inculcating, even at the expense of some lost 
dividends. — Law Journal (London). 



EVIDENCE IN CRIMINAL CASES. 

Regina v. Mortimer (the World's Great Marriage Association 
case), heard at the last sittings of the Central Criminal Court, 
involved considerable detail and much exposure of folly and 
cupidity, but raised only one point of any interest as to the law 
of evidence. — Sir Frank Lockwood, Q. C, for the defence, asked 
for the ruling of the Eecorder (Sir C. Hall) on the following 
point: l Counsel was in a position to call a large number of 
witnesses to prove that a genuine business was being done by 
the association — a large number of witnesses who were introduced 
to persons through the association, and in some cases he was in a 
position to prove that marriages resulted. He gathered from 
the opening statement for the prosecution that it was not 
suggested, so far as the routine business was concerned, that the 
prosecution raised any question that the association was doing a 
genuine business. There was one count in the indictment to 
which he himself wished to call the Recorder's attention, and that 
the second part of the fourth count, " that the more select, well- 
to-do, and advantageous marriages of the said association were 
then and had been effected through the medium of the said 
fashionable and high-class marriage department." He asked for 
a ruling whether under that count the Eecorder would allow him 
to call general evidence of there being a genuine business done 
by the association. If the Eecorder would allow that, he was in 
a position to call a large number of witnesses who were intro- 
duced to persons by the association. Mr. Mathews submitted 
that the evidence was not admissible. The Recorder said he 
did not see how it could be admissible. The indictment charged, 
in specific cases, conspiracy to obtain money ; it charged some of 
the defendants with attempting to obtain money by false pre- 
tences in individual eases, and it also charged the obtaining of 
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money by false pretences. He should tell the jury that, even if 
the association were negotiating or attempting to negotiate 
marriages between various persons, that would be no defence if 
they found that they did obtain money from any of the complain- 
ants by pretences which were false, the persons paying the 
money relying on the statements made. Any general evidence 
of the nature of the business carried on was not relevant.' — 
Whether evidence as to the general business of the association 
could have been tendered as part of evidence to character is not 
definitely decided ; but from the point of view of logic on which 
the law of evidence is presumed to rest, the existence of a genu- 
ine business with C, D. , and E. is of inappreciable relevancy to 
show that the accused did not cheat A. — lb. 



THE LORD CHIEF JUSTICE OF ENGLAND ON 
INTERNATIONAL LAW. 

Lord Russell, as already mentioned, had undertaken to deliver 
an address before the American Bar Association on the occasion 
of his visit to America. The address, which was in writing, has 
attracted great attention both in England and the United States* 
It is hoped that it may have considerable influence in introducing 
a more satisfactory method of settling international difficulties. 
His lordship said : — 
Mb. President: 

My first words must be in acknowledgment of the honor done me, by 
inviting me to address you on this interesting- occasion. You are a con- 
gress of lawyers of the United States met together to take counsel, in no 
narrow spirit, on questions affecting the interests of your profession ; to 
consider necessary amendments in the law which experience and time 
develop ; and to examine the current of judicial decision and of legislation. 
State and Federal, and whither that current tends. I, on the other band, 
come from the judicial bench of a distant land, and yet I do not feel that 
I am a stranger amongst you, nor do you, I think, regard me as a stranger. 
Though we represent political communities which differ widely in many 
respects, in the structure of their constitutions and otherwise, we yet 
have many things in common. 

We speak the same language ; we administer laws based on the same 
juridical conceptions ; we are co-heirs in the rich traditions of political 
freedom long established, and we enjoy in common a literature, the no- 
blest and the purest the world has known—an accumulated store of cen- 
turies to which you, on your part, have made generous contribution. 
Beyond this, the unseen " crimson thread " of kinship, stretching from 



250 THE LEGAL NEWS. 

the mother Islands to your great Continent, unites as, and reminds oi 
always that we belong to the same, though a mixed, racial family. Indeed, 
the spectacle which we, to-day, present is unique. We represent the 
great English-speaking communities— communities occupying a large 
space of the surface of the earth — made up of races wherein the blood of 
Celt and Saxon, of Dane and Norman, of Pict and 8cot, are mingled and 
fused into an aggregate power held together by the nexus of a common 
speech — combining at once territorial dominion, political influence and 
intellectual force greater than history records in the case of any other 
people. 

This consideration is prominent amongst those which suggest the 
theme on which I desire to address you — namely, international law. 

The English-speaking peoples, masters not alone of extended territory, 
but also of a mighty commerce, the energy and enterprise of whose sons 
have made them the great travellers and colonizers of the world— have 
interests to safeguard in every quarter of it, and therefore, in an especial 
manner it is important to them, that the rules which govern the relation! 
of States inter se should be well understood and should rest on the solid 
bases of convenience, of justice and of reason. One other consideration 
has prompted the selection of my subject I knew it was one which 
could not fail,' however imperfectly treated, to interest you. You regard 
with just pride the part which the judges and writers of the United States 
have played in the development of international law. Story, Kent, 
Marshall, Wheaton, Dana, Woolsey, Halleck and Wharton, amongst others, 
compare not unfavorably with the workers of any age, in this province of 
jurisprudence. 

International law, then, is my subject The necessities of my position 
restrict me to, at best, a cursory and perfunctory treatment of it 

I propose briefly to consider what is international law ; its sources ; the 
standard— the ethical standard — to which it ought to conform; the char- 
acteristics of its modern tendencies and developments, and then to add 
some (I think) needful words on the question, lately so much discussed 
of international arbitration. 

I call the rules which civilized nations have agreed shall bind them in 
their conduct inter te, by the Benthamite title, " International Law," And 
here, Mr. President, on the threshold of my subject I find an obstacle in 
my way. My right so to describe them is challenged. It is said by 
some that there is no international law, that there is only a bundle, more 
or less confused, of rules to which nations more or less conform, but that 
international law there is none. The late Sir James F. Stephen takes 
this view in his " History of the Criminal Law of England," and in the 
celebrated " Franconia" case (to which I shall hereafter have occasion to 
allude), the late Lord Coleridge speaks in the same sense. He says: 
"Strictly speaking, ' International Law ' is an inexact expression and it 
is apt to mislead if its inexactness is not kept in mind. Law implies a 
lawgiver and a tribunal capable of enforcing it and coercing its trangress- 
ors. w Indeed it may be said that with few exceptions the same note is 
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sonnded throughout the judgments in that case These views, it will at 
once be seen, are based on the definition of law by Austin in his " Pro- 
vince of Jurisprudence Determined," namely, that a law is the command 
of a superior who has coercive power to compel obedience and punish 
disobedience. But this definition is too narrow : it relies too much on 
force as the governing idea. If the development of law is historically 
considered, it will be found to exclude that body of customary law 
which in early stages of society precedes law, which assumes, de- 
finitely, the character of positive command coupled with punitive 
sanctions. But even in societies in which the machinery exists for 
the making of law in the Austinian sense, rules or customs grow up 
which are laws in every real sense of the word, as for example, the law 
merchant Under later developments of arbitrary power laws may be 
regarded as the command of a superior with a coercive power in Austin's 
sense : Quod placuit principi legis vigorem habet In stages later still, as 
government became more frankly democratic, resting broadly on the 
popular will, laws bear less and less the character of commands imposed 
b} a coercive authority, and acquire more and more the character of cus- 
tomary law founded on consent Savigny , indeed, says of all law, that it 
is first developed by usage and popular faith, then by legislation and 
always by internal silently-operating powers, and not mainly by the arbi- 
trary will of the lawgiver. 

I claim, then, that the aggregate of the rules to which nations have 
agreed to conform in their conduct towards one another are properly 
to be designated " International Law." 

The celebrated author of "Ecclesiastical Polity," the "judicious" 
Hooker, speaking of the Austinians of his time, says : " They who are 
thus accustomed to speak apply the name of law unto that only rule of 
working which superior authority imposeth, whereas we, somewhat more 
enlarging the sense thereof) term every kind of rule or canon whereby 
actions are framed a law." I think it cannot be doubted that this is 
nearer to the true and scientific meaning of law. 

What, then, is international law ? 

I know no better definition of it than that it is the sum of the rules or 
usages which civilised States have agreed shall be binding upon them in 
their dealings with one another. 

Is this accurate and exhaustive? Is there any a priori rule of right or 
of reason or of morality which, apart from and independent of the con- 
sent of nations, is part of the law of nations ? Is there a law which nature 
teaches, and which, by its own force, forms a component part of the law 
of nations ? Was Grotius wrong when to international law he applied 
the test "placuit-ne Qentibust" 

These were points somewhat in controversy between my learned friend, 
Mr. Carter, and myself before the Paris Tribunal of Arbitration in 1893, 
and I have recently received from him a friendly invitation again to 
approach them— this time in a judicial rather than in a forensic spirit 
I have reconsidered the matter, and, after the best consideration which I 
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can give to the ■abject, I stand by the proposition which in 1898 1 sought 
to establish. That proposition was that international law was neither 
more nor less than what civilised nations have agreed shall be binding 
on one another as international law. 

Appeals are made to the law of nature and the law of morals, some- 
times as if they were the same things, sometimes as if they were different 
things, sometimes as if they were in themselves international law, and 
sometimes as if they enshrined immutable principles which were to be 
deemed to be not only part of international law, but, if I may so say, to 
have been preordained. I do not stop to point out in detail how many 
different meanings have been given to these phrases — the law of nature 
and the law of morals. Hardly any two writers speak of them in the 
same sense. No doubt appeals to both are to be found scattered loosely 
here and there in the opinions of continental writers. 

Let us examine them. 

What is the law of nature ? 

Moralists tell us that for the individual man life is a struggle to over- 
come nature, and in early and what we call natural or barbarous states 
of society the arbitrary rule of force and not of abstract right or justice is 
the first to assert itself. In truth, the initial difficulty is to fix what is 
meant by the law of nature. Gains speaks of it as being the same thing 
as the Jus Gentium of the Romans, which, I need not remind you, is not 
the same thing as Jus inter GenUs. Ulpian speaks of the Jus naturals as 
that in which men and animals agree. Grotius uses the term as equiva- 
lent to the Jus stricte dictum, to be completed in the action of a good man 
or state by a higher morality, but suggesting the standard to which law 
ought to conform. Pufendorf in effect treats his view of the rules of 
abstract propriety, resting merely on unauthorized speculations, as con- 
stituting international law and acquiring no additional authority from 
the usage of nations, so that he cuts off much of what Grotius regards as 
law. Ortolan, in his " Diplomatic de la Mer," cites with approval the 
following incisive passage from Bentham, speaking of so-called natural 
rights springing from so-called natural law : 

" Natural right is often employed in a sense opposed to law f as when it 
is said, for example, that the law cannot be opposed to natural right, the 
word 'right ' is employed in a sense superior to law, a right is recognised 
which attacks law, upsets and annuls it* In this sense, which is antag- 
onistic to law, the word 'droit' is the greatest enemy of reason and the 
most terrible destroyer of governments. 

" We cannot reason with fanatics armed with a natural right, which 
each one understands as he pleases, applies as it suits him, of which he 
will yield nothing, withdraw nothing, which is inflexible, at the same 
time that it is unintelligible, which is consecrated in his eyes like a dog. 
ma and which he cannot discard without a cry. Instead of examining 
laws by their results, instead of judging them to be good or bad, they 
consider them with regard to their relation to this so-called natural right* 
That is to say, they substitute for the reason of experience all the chim- 
eras of their own imagination. 91 
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Austin, also, in his Work on Jurisprudence, already mentioned, and 
referring to Pufendorf and others of his school, says : 

" They have confounded positive international morality or the rules 
which actually obtain amongst civilized nations in their mutual inter- 
course, with their own vague conceptions of international morality as it 
ought to be, with that indeterminate something which they call the law 
of nature. Professor von Martens of Gottingen is actually the first of the 
writers on the law of nations, who has seized this distinction with a firm 
grasp; the first who has distinguished the rules which ought to be received 
in the intercourse of nations, or, which would be received if they con* 
formed to an assumed standard of whatever kind, from those which are 
so received, endeavored to collect from the practice of civilized communi- 
ties what are the rules actually recognized and acted upon by them and 
gave to these rules the name of positive international law." 

finally Woolsey, speaking of this class of writers, says tbey commit the 
fault of failing to distinguish sufficiently between natural justice and the 
law of nations, of spinning the web of a system out of their own brain as 
if they were the legislators of the world, and of neglecting to inform us 
what the world actually holds the law to be by which nations regulate 
their conduct. So much for the law of nature. 

What are we to say of the appeal to the law of morality ? 

It cannot be affirmed that there is a universally accepted standard of 
morality. Then what is to be the standard? The standard of what 
nation ? The standard of what nation and in what age ? 

Human society is progressive— progressive let us hope, to a higher, a 
purer, a more unselfish ethical standard. The Mosaic law enjoined the 
principle of an eye for an eye, a tooth for a tooth. The Christian law 
enjoins that we love our enemies, and that we do good to those who hate 
us. But more. Nations although progressing, let us believe, in the sense 
which I have indicated, do not progress pari pawn. One instance occurs 
to me pertinent to the subject in hand. 

Take the case of privateering. The United States is to-day the only 
great power which has not given its adhesion to the principle of the Dec- 
laration of Paris of 1866, for the abolition of privateering. The other 
great nations of the earth have denounced privateering as immoral, and 
as the cover and the fruitful occasion of piracy. I am not at all concerned 
to discuss, in this connection, whether the United States were right or 
were wrong. It would not be pertinent to the point; but it is just to add 
that the assenting powers had not scrupled to resort to privateering in 
past times, and also that the United States declared their willingness to 
abandon the practice if more complete immunity of private property in 
time of war were secured. 

Nor do nations, even when they are agreed on the inhumanity and im- 
morality of given practices) straightway proceed to condemn them as 
international crimes. Take as an example of this, the slave trade. It is 
not too much to say that the civilized powers are abreast of one another 
in condemnation of the traffic in human beings as an unclean thing— 
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abhorrent to all principles of humanity and morality, and yet they have 
not yet agreed to declare this offence against humanity and morality 
to be an offence against the law of nations. That it is not so baa 
been affirmed by English and by American judges alike. Speaking of 
morality in connection with international law, Professor Westlake, 
in his " Principles of International Law/ 1 acutely observes that while 
the rules by which nations have agreed to regulate their conduct 
inter ac, are alone properly to be considered international law, these do 
not necessarily exhaust the ethical duties of States one to another, any 
more, indeed, than municipal law exhausts the ethical duties of man to 
man; and Dr. W he well has remarked of jural laws in general that they 
are not (and perhaps it is not desirable that they should be) co-extensive 
with morality. He says the adjective right belongs to the domain of 
morality ; the substantive right to the domain of law. 

The truth is that civilised men have at all times been apt to recognise 
the existence of a law of morality, more or less vague and undefined, de- 
pending upon no human authority and supported by no human external 
sanction other than the approval and disapproval of their fellowmen, yet 
determining, largely, for all men and societies of men what is right and 
wrong in human conduct, and binding, as is sometimes said, inforo con- 
scientice. This law of morality is sometimes treated as synonymous with 
the natural law, but sometimes the natural law is regarded as having a 
wider sphere, including the whole law of morality. It cannot be said 
either of international law or of municipal law that they include the 
moral law, nor accurately or strictly that they are included within it It 
is a truism to say that municipal law and international law ought not to 
offend against the law of molality. They may adopt and incorporate par- 
ticular precepts of the law of morality ; and on the other hand, undoubt- 
edly, that may be forbidden by the municipal or international law, which 
in itielf is in no way contrary to the law of morality or of nature. But 
whilst the conception of the moral law or law of nature excludes all idea 
of dependence on human authority, it is of the essence of municipal law 
that its rules have been either enacted or in some way recognised as 
binding by the supreme authority of the State (whatever that authority 
may be), and so also is it of the essenceof international law that its rules 
have been recognised as binding by the nations constituting the com* 
munity of civilized mankind. 

We conclude then that, while the aim ought to be to raise high its 
ethical standard, international law, as such, includes only so much of the 
law of morals or of right reason or of natural law (whatever these phrases 
may cover) as nations have agreed to regard as international law. 

In fine, international law is but the sum of those rules which civilised 
mankind have agreed to hold as binding in the mutual relations of States. 
We do not indeed find all these ruies recorded in clear language— there 
is no international code. We look for them in the long records of cus- 
tomary action ; in settled precedents ; in treaties affirming principles ; in 
State documents ; in declarations of nations in conclave— which draw to 
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themselves the adhesion of other nations ; in declarations of text writers 
of authority generally accepted, and lastly, and with most precision, in 
the field which they cover, in the authoritative decisions of prize courts. 
I need hardly stop to point out the great work under the last head 
accomplished, amongst others, by Marshall and Story in these States, by 
Lord Stowell in England and by Portalis in France. 

From these sources we get the evidence which determines whether or 
not a particular canon of conduct, or a particular principle, has or has not 
received the express or implied assent of nations. But international law 
is not as the twelve tables of ancient Rome. It is not a closed book. 
Mankind are not stationary. Gradual change and gradual growth of 
opinion are silently going on. Opinions, doctrines, usages, advocated by 
acute thinkers are making their way in the world of thought They are 
not yet part of the law of nations. In truth, neithei doctrines derived 
from what is called the law of nature (in any of its various meanings) nor 
philanthropic ideas however just or humane, nor the opinions of text 
writers, however eminent, nor the usages of individual States—none of 
these, nor all combined, constitute international law. 

If we depart from the solid ground I have indicated, we find ourselves 
amid the treacherous quicksands of metaphysical and ethical speculations ; 
we are bewildered, particularly by the French writers in their love for 
un sysleme, and perplexed by the obscure subtleties of writers like 
Hautefeuille with his Loi primitive and Loi secondaire. Indeed it may, 
in passing, be remarked that history records no case of a controversy 
between nations having been settled by abstract appeals to the laws of 
nature or of morals. 

But while maintaining this position, I agree with Woolsey when he 
says that if international law were not made up of rules for which reasons 
could be given, satisfactory to man's intellectual and moral nature, it 
would not deserve the name of a science. Happily those reasons can be 
given. Happily men and nations propose to themselves higher and still * 
higher ethical standards. The ultimate aim in the actions of men and of 
communities ought, and I presume will be admitted, to be to conform to 
the divine precept, " Do unto others as you would that others should do 
onto you." 

I have said that the rules of international law are not to be traced with 
the comparative distinctness with which municipal law may be ascer- 
tained—although even this is not always easy. 1 would not have it, 
however, understood that I should to-day advocate the codification of 
international law. The attempt has been made, as you know, by Field, 
in this country, and by Professor Bluntschli, of Heidelberg, and by some 
Italian jurists, but has made little way towards success. Indeed codifi- 
cation has a tendency to arrest progress. It has been so found, even 
where branches or heads of municipal law have been codified, and it will 
at once be seen how much less favorable a field for such an enterprise inter- 
national law presents, where so many questions are still indeterminate. 
Alter all it is to be remembered that jural law in its widest sense, is as 
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old as society itself; ubi societas tin jus ett; bat international law, as we 
know it, is a modern invention. It is in a state of growth and transition. 
To codify it would be to crystal] ze it ; uncodified it is more flexible and 
more easily assimilates new rules. While agreeing, therefore, that inde- 
terminate points should be determined and that we should aim at raising 
the ethical standard, I do not think we have yet reached the point at 
which codification is practicable, or if practicable would be a public good* 

Let me give you an analogy. Amongst the most successful experi- 
ments in codification, in English communities, have been those in Anglo- 
India, particularly the Penal Code and the Codes of Criminal and Civil 
Procedure. Prompted by their comparative success, Sir Roland Wilson 
urged the extension of the process of codification to those traditional 
unwritten native usages, or customary law, of Hindu or Mahomedan 
origin, still recognized in the government of India by Englishmen. Bat 
the wiser opinion of Indian experts was* that it was better not to per- 
severe in the attempt. Many of these usages, by sheer force of contact 
with European life and habits of thought are falling into desuetude. Toe 
hand of change is at work upon them, and to codify them would be to 
stop the natural progress of disintegration . 

As we are not to-day considering the history of international law, I 
shall say but a word as to its. rise and then pass on to the consideration 
of its later developments and tendencies. 

[To be continued.] 



GENERAL NOTES. 

Appointment of Queen's Counsel in Canada. — An 
announcement has been made that the special case stated for the 
opinion of the Ontario Court of Appeal, as to the validity of 
r appointments by the Federal and Provincial Governments, will 
be argued in September. It was set down for argument as long 
ago as April, 1892, but, owing to difficulties in the constitution of 
the Court and representation of the different interests by counsel 
for the purposes of the argument, it was adjourned from timo to 
time, and finally taken off the list, with the understanding that 
it should be put down again when the difficulties should be re- 
moved. One difficulty has now been removed by the appoint- 
ment of Mr. H. J. Scott, Q. C, to argue the case on behalf of the 
Dominion Government, and it is believed that one of the 
" divisions " of the Court of Appeal — if it sits in September in 
two divisions — will be so constituted as to hear this case. There 
are three views taken as to the jurisdiction in question, viz., that 
the Dominion Government alone has power to appoint, that the 
Provincial Government alone has power, and that both Govern- 
ments have concurrent power. 
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CURRENT TOPICS AND CASES. 

Lord Chief Justice Russell has everywhere had a cor- 
dial reception in America, and has made a most favorable 
impression. An observer of the highest order of intelli- 
gence and experience, with unusual opportunities of 
observation, his lordship will undoubtedly gather a store 
of knowledge both extensive and accurate of cis-atlantic 
affairs — knowledge which will prove useful to himself in 
the future, and probably be serviceable to others. It is 
to be hoped that other gentlemen holding high judicial 
office in England will follow the example of Lord Russell, 
and occasionally spend a portion of their vacation on this 
side of the Atlantic. 



The Supreme Court of Canada is well up with its busi- 
ness, so that a temporary interruption of the sittings, if 
it should occur, will be less serious than it otherwise 
would be. Unfortunately, there seems to be some 
danger of a partial dislocation of the Court. The health 
of Mr. Justice Gwynne, who has been away on leave of 
absence, is said to be still not very good, and Mr. Justice 
Taschereau has also asked for leave. In addition to this, 
Mr. Jus'tice King may be obliged to absent himself in 
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connection with his duties as commissioner on the arbi- 
tration of the Behring Sea claims. To make provision 
for such an emergency as the absence at one time of three 
members, the Minister of Justice has introduced a meas- 
ure authorizing the appointment of ad hoc judges. It is 
necessary that the government should have this power, 
but it is to be hoped that occasion for its exercise will not 
arise, as a Supreme Court depending for its working 
existence on the presence of temporary assistants will 
lose much of its vitality. 



We made brief reference some time ago to the numer- 
ous changes which have occurred in the Supreme Court 
within a few years, after a long period of stability. Some 
further alterations will naturally take place in this tri- 
bunal in the near future. The present Chief Justice was 
appointed a puisne judge of the court in 1875, and has 
served 21 years. He was appointed Chief Justice in 1892. 
Mr. Justice H. E. Taschereau was appointed a puisne judge 
in 1878, and has served 18 years in the Supreme Court, 
besides seven years in the Superior Court, making 25 
years in all. Mr. Justice G-wynne was appointed a puisne 
judge of the Supreme Court in 1879, and has served 
nearly 18 years in that court, besides more than ten years 
in the Common Pleas Division of Ontario, making nearly 
28 years of judicial service. The other three members of 
the court have all been appointed recently. 



Mr. Justice Hawkins seems to be in favour of what 
resembles a modified form of arbitration as applied to 
jury trials in civil cases. He says : "I do not like the 
notion of diminishing the number of jurors now required 
to sit upon a case. But in civil cases I do not see why, 
by consent of both parties in any particular case, the jurors 
should not be any number not exceeding twelve. Nor 
do I see any reason why, with the like consent, the verdict 
should not be — after deliberation for a fixed period of 
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time — given by a majority." The difficulty of getting 
twelve jurors together in some cases is one of which we 
have had experience in Montreal. There does not seem 
to be any valid reason why the parties may not consent 
to go on with ten or eleven jurors if there be one or two 
lacking, or even to accept beforehand any lesser number 
than twelve. But, under our system, there would have 
to be some provision as to the proportion necessary to find 
a verdict. Mr. Justice Hawkins' suggestion that the 
parties be at liberty to agree to a majority verdict is a 
simple solution of the question. The law of this province 
has long sanctioned a verdict (in civil cases susceptible 
of trial by jury) by not less than three-fourths of the 
jury — nine out of the twelve. This system has worked 
well, and we are disposed to think that it is preferable to 
one requiring absolute unanimity, or to a rule permitting 
a simple majority to find a verdict. To reduce the jury 
to a number less than twelve leaves more to the chance 
of individual prejudice, but if the parties consent before- 
hand they cannot reasonably complain. 

Referring to the form of trial in the Jameson case the 
Law Journal remarks that except as to the constitution of 
the Bench, a trial at Bar does not differ from any other 
trial of an indictment in the High Court. " Even before 
the Great Charter it was not uncommon to remove an 
indictment from the county in which it was found for 
trial coram rege, and a precedent of this will be found in 
Maitland's ' Select Pleas of the Crown.' In such a case 
the trial was before the full Court, as is shown in the 
interesting illumination of the Court of King's Bench 
published in the late Mr. Serjeant Pulling's work on the 
degree of the Coif. But after the Statute of Nisi Prius 
(18 Ed. I. stat. 1, c. 30), which did not bind the Crown, 
trials at Bar at the instance of the subject were restricted 
to cases requiring great examination, and have gradually 
become very rare, or to state the law with more historical 
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accuracy (Regina v. Castro), the award of a writ of Nisi 
Prius became more and more a matter of -course, the old 
practice as to the trial of indictments before the Court 
itself became a rarer and rarer exception, and the most 
modern precedents are those of Regina v. O'Connell (1843), 
Regina v. Castro (1874), and Regina v. Parnell (1880), two 
of them Irish cases. But the right, as already stated, 
remains unaffected by the Judicature Acts, except that, 
instead of having the whole Queen's Bench Division 
sitting, as occasionally happens in the Court for Crown 
Cases Reserved, a Divisional Court of two or three judges 
constitute the Court. The incidents of the trial in no 
way differ from those in an ordinary trial of an indict- 
ment in the Queen's Bench Division, except that each 
judge is entitled to charge the jury, which in some old 
State trials, as of the seven bishops, has led to conflicting 
directions from the Bench. The right which exists in 
Regina v. Jameson (a misdemeanor case) to apply for a new 
trial is not in any way affected by trial at Bar, and such 
an application could be made to any judges of the Division, 
even including those who sat at the trial. This was act- 
ually done in The Attorney- General v. Bradlaugh" 



APPOINTMENTS. 



The Canada Gazette announces the appointment of Mr. C. A. 
Geoffrion, Q.C., of Montreal, to be a member of the Queeu's Privy 
Council for Canada (appointment dated 13 July, 1896), and of 
Mr. Ludovic Brunet, of Quebec, to be a commissioner to act 
judicially in extradition matters uuder the Extradition Act 
within the Province of Quebec (appointment dated 20 August, 
1896. 

Queen's Counsel. — Two appointments of Queen's Counsel 
appear in the Canada Gazette of 29th August. Charles Fitz- 
patrick, of the City of Quebec, and Augustine Samuel Hurd, of 
the Cify of Sherbrooke. The appointment of Mr. Fitzpatrick is 
dated 7th March, 1893, and that of Mr. Hurd, 11th June, 1896. 
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PUBLICATIONS. 

Le Droit Civil Canadien. — By P. B. Mujnault, Bpq., Q.C.; 
publisher, C. Theoret, Montreal. Vol. 2. 

The appearance of the second volume of Mr. Mignault's work 
recalls attention to its general scope and plan. For the benefit 
of those who are not acquainted with the first volume it may be 
stated that it is a treatise on the civil law of this province, based 
on the text of Mourlon's Repetitions Ecritessur le Code Civil as far 
as that is applicable, but it also contains a large amount of ori- 
ginal matter — probably one third of the whole being new. The 
formidable nature of the undertaking will be appreciated when it 
is remembered that with the exception of the unfinished work 
of the late Judge T. J. J. Loranger, there is no general treatise on 
the civil law of this province. Under the circumstances it was 
necessary to enter upon ground almost unexplored and to make 
extensive researches into the origin and history of the law. 

The first volume opens with an introduction of 57 pages, in 
which special attention is given to the sources of French and 
Canadian law, and to the preparation of our civil code. Then 
follows the Preliminary Title, and the first five Titles of Book I, 
concluding with marriage. The Titles comprised in the second 
volume are from the 6th to the 11th of the first book, and the 
first three Titles of the second book. The subjects treated are 
separation from bed and board; filiation; paternal authority; 
minority, tutorship and emancipation ; majority, interdiction, 
curatorship and judicial advisers ; and corporations. And in the 
second book of the Code the subjects discussed are : The distinc- 
tion of things ; ownership and usufruct, use and habitation. The 
work, as already stated, is based on the Repetitions Ecrites of 
Frederic Mourlon, but considerable modifications and additions 
have been made, and some of the titles, such as that on corpora- 
tions, are wholly original. The commentary on the subject of 
separation from bed and board is in great part new. A number 
of important decisions bearing on this branch of the law have 
been rendered by our courts, and these are noted and analyzed. 
The title of filiation also presents a number of interesting ques- ' 
tions, and the reader will find the latest cases— such as Lahay v. 
Lahay — noticed and discussed. Paternal authority is a subject 
which has not yet given rise to a large number of controversies 
in our courts ; nevertheless, several interesting cases have arisen, 
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and they will be found carefully stated and examined in the work 
of Mr. Mignault. In the subsequent titles of tutorship, interdic- 
tion, corporations, distinction of things and usufruct, the student 
will obtain much valuable assistance. Mr. Mignault does not 
pass in silence over questions yet unsolved by the courts, but 
gives his opinion, with the reasons which lead him to the conclu- 
sions stated. 

This work bids fair to be the most important treatise on the 
law which has appeared in this Province, and we trust that it will 
proceed without interruption to its conclusion. We are glad to 
know that it has been most cordially welcomed by the profession, 
and is already in general use. It has received the approval of 
the judges, and has been cited in several cases. Its merits alone 
have won this approbation, and we have no doubt that, with 
time, the favor accorded to it will increase. All students of law, 
as well as advocates, should obtain a copy, as it will immensely 
facilitate and simplify their labors. 



u Contrainte pae Coeps," by Mb. Bodolphe Lemieux, Advo- 
cate. — Publisher, C. Theoret, Montreal. 

This is the title of a thesis presented on the 1st May last, by 
Mr. Lemieux, to the law faculty of Laval University, on the 
occasion of his receiving the diploma of doctor of laws. In a vol- 
ume of about 200 pages, Mr. Lemieux has fully treated the diffi- 
cult subject selected by him. The author begins with a histori- 
cal review of the question. In this review he sketches the legis- 
lation of Persia, of China, of Egypt, of Greece, and also of the 
Jewish people. This is followed by a notice of Roman legislation 
under paganism as well as under Christianity. Then, after a 
glance at the various systems of the Middle Ages, he deals with 
the modern system of law, and concludes his examination of the 
subject by setting forth the various phases of Canadian legislation. 

In the second part of his work, Mr. Lemieux examines the 
cases in which contrainte par corps, or coercive imprisonment, is 
authorized by law. In the third part he indicates the mode of 
execution. The two latter parts of the work form an excellent 
commentary on the second title of the Code of Procedure. This 
is what may be termed the practical part of the work; the reader 
finds the solution of difficulties which present themselves, the 
jurisprudence on the subject is accurately stated, and when it 
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seems to vary the author lays down the principle which he con- 
ceives should govern. 

By wny of conclusion, Mr. Lemicux, in the final portion of his 
work, treats the question whether contrainte should be maintained 
in this country. This is a question of considerable importance, 
and it is discussed in an able manner. It may be observed that 
according to a table which the author has inserted at the end of 
his work, the cases of capias and coercive imprisonment are not 
increasing in number, but rather the reverse. For example, in 
1842, there were 45 cases of capias in Montreal, in 1845 there 
were 51 cases, and in 1848 there were 50 cases. On the other 
hand, in 1890 there were only 26 cases of capias and 6 of con- 
trainte ; in 1893 there were only 14 cases of capias and none of 
contrainte; in 1894 there were 11 cases of capias and 2 of con- 
trainte; and in 1895 there were 13 cases of capias and 7 of con- 
trainte. 

We have no doubt that this treatise will have a favorable re- 
ception from the profession. It may be added that the typo- 
graphical execution is neat and does credit to the establishment 
of Mr. Theoret, the publisher. 



JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 

# London, 28 July, 1896. 

Present':— Jjorv Hobhouse, Lord Maonaghtin, Lord Davey, 
and Sir Siohard Couch. 

Stxwart (plaintiff in court of first instance), appellant, and 
MaoLban (defendant in court of first instance), respondent. 

Partnership — Judicial abandonment — Dissolution — Composition — 
Subrogation — Confusion of rights. 

A partner in a firm which made a judicial abandonment was indebted 
to the firm at the time of the abandonment in an amount over- 
drawn upon his personal account. Subsequently he made a com- 
position with the creditors of the firm, and the curator transferred 
to him the assets and estate of the firm "as they existed at the 
time the curator was appointed" and the creditors at the same 
time discharged both him and his partners from all liability in 
respect of the 'partnership. 
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Hild (reversing the judgment of the Supreme Court of Canada, 
25 Can. S. C. R. 225, and restoring the judgment of the Court 
of Queen's Bench, Q.R., 3 Q.B. 434, which affirmed the judgment 
of the Superior Court, Jetti, J., Q.R., 4 S.C. 36) : that the 
assignment of the estate to the curator and the discharge by the 
creditors, had not the effect of releasing the partners from their 
liability to account inter ee t having regard to the articles of part- 
nership and their respective contributions and drawings. 

This was an appeal from a judgment of a majority of the 
Supreme Court of Canada (Chief Justice Strong and Mr. Justice 
Taschereau dissenting) of June 26, 1895, which dismissed the 
action taken by the appellant against the respondent and reversed 
the judgments of the Court of Queen's Bench for the province of 
Quebec (Appeal Side) and of Mr. Justice Jette* in the Superior 
Court. 

Mr. Donald Macmaster, Q.C., and Mr. Beaudin, Q.C. (of the 
Canadian Bar), were counsel for the appellant ; the Hon. Edward 
Blake, Q.C, (of the Canadian Bar) and Mr. Montague Muir 
Mackenzie for the respondent. 

Lord Davey now delivered their Lordships' judgment. This 
appeal, he said, arises out of an action by one of three partners 
against another partner for recovery of a sum of money under the 
fol lowing circumstances. By articles of partnership, dated Decem- 
ber 30, 1886, McLean (the present respondent), Stewart (the pre- 
sent appellant), and Smith (who was called as nus-en-cause) entered 
into a partnership for five years. The three partners agreed to 
contribute to the capital certain amounts which were ascertained 
at tho following sums :— MacLean, $4,480 ; Stewart, $25,292 ; 
Smith, $30,350. The profits and losses were divisible in the 
following proportions, viz. : — McLean one-half, and Stewart and 
Smith each one-quarter. 

On the 22nd of July, 1891, the partners made an " abandon- 
ment 1 ' of all their property to their creditors. Their movable 
property was described as consisting of their stock-in-trade in 
store in the city of Montreal, book debts, and bills receivable. 
The list of creditors did not contain any of the separate 
creditors of the partners. At the date of the abandonment 
the capital accounts of the partners were as follows, viz. : — 
MacLean had a debtor balance against him of $29,079, or, in 
Other words, had overdrawn to that amount : Stewart had a 
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credit balance of $17,185; and Smith a credit balance of $27,379. 

MaoLean made an arrangement for purchasing the assets for a 
snm whioh would be sufficient for payment of the privileged 
debts and expenses in insolvency in full and of 50c in the dollar 
to the other creditors. The creditors agreed to accept this com- 
position in satisfaction of their claims and to discharge all the 
partners, and the proposal was approved by the proper authori- 
ties. Accordingly, by a deed of November 6, 1891, the curator, 
in consideration of the agreed payments by Mac Lean, transferred 
to him all the assets and estate of the late firm as it existed at 
the time the curator was appointed. 

There was no mention made throughout the proceedings of 
any separate estate of the partners or of their separate debts. 
The right of action by the partners for an account and partition, 
after payment or satisfaction of all the debts, was not a right of 
action of the firm and did not pass by the assignment to the 
respondent 

In April, 1892, this action was commenced by the appellant 
against the respondent to recover $11,213, being the proportion 
of respondent's overdraft due to him if the same were brought in 
and divided between the appellant and Smith in proportion to 
the sums standing to their credit respectively at the date of the 
abandonment. Smith was called as mis-en-cause, but apparently 
took no part in the litigation. 

The action was heard before Mr. Justice Jette*, who gave 
judgment for the appellant for $10,261. This sum was arrived 
at in a somewhat different mode than that suggested in the 
appellant's declaration. In the Court of Queen's Bench Chief 
Justice Lacoste pointed out that the action was irregular in form, 
and that it ought to have been an action for account and partition 
between all the partners, but considered that justice might be 
done between the partners in the action as framed. The learned 
Chief Justice also pointed out what he considered to be the 
proper form of account and relief to which the appellant was 
entitled, but, as the result would be a sum in excess of the judg- 
ment, the Court dismissed MacLean's appeal. 

The judgment of the Queen's Bench was reversed by a majority 
of the Supreme Court. 

Their Lordships have no hesitation in saying that they agree 
with the judgment of the Court of Queen's Bench and the minority 
of the Judges in the Supreme Court. 
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The form of the action was no doubt wrong, but Smith had 
an opportunity of intervening had he desired to do so, and 
the respondent's counsel could not point out to their Lordships 
any injustice that would be done to any party by giving relief 
in the action as framed. 

On the merits, the case appears to their Lordships one of 
extreme simplicity. The partnership has been dissolved, all the 
debts have been discharged or satisfied, and there remains nothing 
to be done but to adjust the rights of the partners inter se, having 
regard to the articles of partnership and their respective con- 
tributions and drawings. The fact of one of the partners having 
been the purchaser of the assets for the sum required for satis- 
faction of the debts does not seem to affect the question any more 
than if the purchaser had been a stranger. MacLean has not 
only drawn out his capital, but has also drawn out $29,079 in 
addition. He must at least pay back the amount of his overdraft, 
to be divided between his partners on whom the whole loss has 
been allowed to fall. It is unnecessary for the purpose of the 
present appeal to go further. 

The exact form of the account (if any account had been neces- 
sary) may be a matter of nicety, but it is unnecessary to consider 
that, as the learned counsel for the respondent did not suggest 
that an alteration in the form would result in any benefit to his 
client. 

Their Lordships, therefore, will humbly advise her Majesty that 
the order appealed from be reversed, and the judgment of the 
Court of Queen's Bench be restored. The respondent must pay 
the costs in the Supreme Court and of this appeal. 



TEE LORD CHIEF JUSTICE OF ENGLAND ON 
INTERNATIONAL LAW. 

[Continued from pate 256.] 

Like all law, in the history of human societies, it begins with usage and 
custom, and unlike municipal law, it ends there. When, after the break- 
up of the Roman Empire the surface of Europe was partitioned and fell 
under the rule of different sovereigns, the need was speedily felt for some 
guiding rule of international conduct. International law was in a rudi- 
mentary stage ; it spoke with ambiguous voice, it failed to cover the 
whole ground of doubtful action. It needed not only an interpreter of 
authority but one who should play at once the part of mediator, arbiter 
and judge. The Christian religion has done much to soften and human- 
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ize the action of men and of nations, and the papal bead of Christendom 
became, after the disruption of the Roman Empire, the interpreter and 
almost the embodiment of international law. The popes of the middle 
ages determined many a hot dispute between rival forces without loss of 
human life. Their decrees were widely accepted. ' Their action, however, 
at the best, could not adequately supply the place of a rule of conduct to 
which all might indifferently appeal. And when, later, with the reform- 
ation movement, the time came when the pope could not command re- 
cognition as the religious head of a united Christendom, the necessity of 
the time quickened men's brains and, under the fostering care of the 
jurists of many lands, there began to emerge a system which gave shape 
and form to ideas generally received and largely acted on by nations. 

What Sir James Stephen has eloquently said of religion may truly be 
predicated of international law. The jurists set to music the tune which 
was haunting millions of ears. It was caught up, here and there, and re- 
peated till the chorus was thundered out by a body of singers able to 
drown all discords and to force the vast unmusical mass to listen to 
them. 

Although Hugo de Groot is regarded as the father and founder of inter- 
national law, he was preceded by two men born into the world forty 
years before him, namely, Ayala (the Spanish Judge- Advocate with the 
army of the Prince of Parma) and Suarez, (a Jesuit priest, also a 
Spaniard) both born in 1548, whose labors ought not to be forgotten. 

8uarez in his " De Legibus el Deo LegiskUore" and Ayala in his lt De 
Jure ei Officii* BellieU et Disciplina MUitari " has done good work. 

Suarez, from the point of view of the Catholic theologian, assumes that 
the principles of the moral law are capable of complete and authoritative 
definition and are supported by the highest spiritual sanction. He 
therefore treats of the Ux natural** as a definite substantive law, sufficient 
and complete in its own sphere and binding on all men. But he regards 
international law as a code of rules dealing with matters outside the 
sphere of the natural law— matters not strictly right or wrong in them- 
selves, but becoming so only by virtue of the precepts of the law which 
he considers to be founded upon the generally recognized usages of 
nations. In the following passage, which is interesting from the singular 
modernness of its spirit) he explains his view of the origin of internation- 
al law : 

" The foundation of the law of nations lies in this, that the human race, 
though divided into various peoples and kingdoms, has always a certain 
unity, which is not merely the unity of species, but is also political and 
moral ; as is shown by the natural precept of mutual love and pity, 
which extends to all peoples, however foreign they may be to one an- 
other, and whatever may be their character or constitution. From which 
it follows that although any State, whether a republic or kingdom, may 
be a community complete in itself, it is nevertheless a member of that 
whole which constitutes the human race ; for such a community is never 
so completely self-sufficing but that it requires some mutual help' and in- 
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teroouree with others, sometimes for the sake of some benefit to be ob- 
tained, but sometimes; too, from the moral necessity and craving which 
are apparent from the very habits of mankind. 

" On this account, therefore, a law is required by which States may be 
rightly directed and regulated in this kind of intercourse with one an- 
other. And although to a great extent this may be supplied by the 
natural law, still not adequately nor directly, and so it has come about 
that the usages of States have themselves led to the establishment of 
special rules. For, just as within an individual State custom gives rise 
to law, so for the human race as a whole, usages have led to the growth 
of the laws of nations ; and this the more easily, inasmuch as the matters 
with which such law deals are few and are closely connected with the 
law of nature, from which they may be deduced by inferences which, 
though not strictly necessary, so as to constitute laws of absolute moral 
obligation, still are very conformable and agreeable to nature, and there- 
fore readily accepted by all." 

Nor ought we to overlook the work of a writer even earlier than these. 
I mean Franciscus a victoria. Hall says of him that his writings in 1533 
mark an era in the history of international ethics. Spain claimed, 
largely by virtue of Papal grant and warrant, to acquire the territory 
and the mastery of the semi-civilized races of America. He denied the 
validity of the Papal title ; he maintained the sovereign rights of the ab- 
original races, and he claimed to place international relations upon the 
basis of equal rights as between communities in actual possession of in- 
dependence. In other words, he, firsts clearly affirmed, the juridical 
principle of the complete international equality of independent states, 
however disproportionate their power. 

Grotius undoubtedly had had the field of international relations ex- 
plored by these, amongst other writers who had preceded him, but to 
him is certainly due the credit of evolving in his " Dt Jure Belli ae Fori? 
a coherent system of law for the aggregation of states. 

But I turn from this interesting line of thought, to consider, first, the 
part played by the United States in shaping the modern tendencies of in- 
ternational law, and, next, whither those tendencies run. I have already 
spoken of the international writers of whom you are justly proud. It is 
not too much to say that the undoubted stream of tendency in modern 
international law to mitigate the horrors of war, to humanise or to make 
less inhuman its methods, and to narrow the area of its consequential 
evils, is largely due to the policy of your statesmen and the moral influence 
of your jurists. 

The reason why you thus early in your young history as an independ- 
ent power took so leading and noble a part in the domain of international 
law iB not far to seek j— it is at once obvious and interesting. 

In the first place, you were born late, in the life of the world, into the 
family of nations. The common law of England you had indeed imported 
and adopted as colonists in some of the States, but subject as you then 
were to the mother country, you had no direct interest or voice in inter- 
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national relations, which were entirely within the domain of the sovereign 
power. But when yon asserted your independence, the laws of the family 
of nations, of which yon then became a member, were bound up with 
and became in part the justification for your existence as a sovereign 
power, and assumed for you importance and pre eminence beyond the 
common law itself. Further, your remoteness from the conflicts of 
European powers and the wisdom of your rulers in devoting their 
energies to the consolidation and development of home affairs gave to 
your people a special concern in that side of international law which 
affects the interests, rights and obligations of neutrals ; and thus, it has 
come to pass that your writers have left their enduring mark on the law 
of nations touching allegiance, nationality, neutralization and neutrality, 
although as to these there are points which still remain indeterminate. 

It is substantially true to say that while to earlier writers is mainly 
due the formulation of rules relating to a state of war, to the United 
States, — to its judges, writers and statesmen, we largely owe the existing 
rules which relate to a state of peace and which affect the rights and ob- 
ligations of powers, which, during a state of war, are themselves at peace. 

On the other hand, while in Great Britain, writers of great distinction 
on international law are not wanting, and while the judges of her Prize 
Courts have done a great work in systematizing and justifying, on sound 
principles, the law of capture and piize, it is true to say that British 
lawyers did not apply themselves, early, or with great zeal, to the con- 
sideration of international jurisprudence. 

.Nor, again, is the reason far to seek. Great Britain had existed for 
centuries before international law, in the modern sense, came into being. 
The main body of English law was complete. The common law, spring- 
ing from many sources, had assumed definite and comprehensive pro- 
portions. It sufficed for the needs of the time. Neither English states* 
men nor English lawyers experienced the necessity which was strongly 
felt on the continent of Europe — the constant theatre of war — for the 
formulation of rules of international conduct 

The need for these was slowly forced upou England, and, it is hardly 
too much to say that, to the British admiral, accustomed to lord it on 
the high seas, international law at first came, not as a blessing and an 
aid, but, as a perplexing embarrassment. 

Notwithstanding all this, there is a marked agreement between English 
and American writers as to the manner in which international law is 
treated. They belong to the same school— a school distinctly different 
from that of writers on the continent of Europe. The essential difference 
consists in this : Whereas in the latter, what I shall call the ethical and 
metaphysical treatment is followed, in the former, while not ignoring the 
important part which ethics play in the consideration of what inter, 
national law ought to be, its writers for the most part carefully 
distinguish between what is, in fact, international law from their views 
of what the law ought to be. Their treatment is mainly historical 

By most continental writers, and by none more than Hautefeuille, 
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what is, and what be thinks ought to be law, theory and fact, law and 
so-called rules of nature and of right, are mixed up in a way at once con- 
fusing and misleading. 

One distinguished English writer indeed, the late Sir Henry Maine, 
thought that he had discovered a fundamental difference between English 
and American jurists as to the view taken of the obligation of inter- 
national law. 

His opinion was based on the judgments of the English judges in the 
celebrated Franconia case, in which it was held that the English courts 
had no jurisdiction to try a foreigner for a crime committed on the high 
seas although within a marine league from the British coast. The case 
was decided in 1876 and is reported in 2d vol. of the Law Reports, Ex- 
chequer Division, p. 63. The facts were these : The defendant was Cap- 
tain Keyn, a German subject, in charge as captain, of the German steam- 
ship, Franconia. When off Dover the Franconia, at a point within two 
and a half miles of the beach, ran into and sank a British steamer, 
Strathclyde, thereby causing loss of life. The facts were such as to con- 
stitute, according to English law, the crime of manslaughter, of which 
the defendant was found guilty by the jury, but the learned judge who 
tried the case at the Central Criminal Court reserved, for further consider- 
ation by the court for crown cases reserved, the question whether the 
Central Criminal Court had jurisdiction over the defendant, a foreigner, 
in respect of an offence committed by him on the high seas, but within a 
marine league of the shore. All the members of the court were of opinion 
that the chief criminal courts, that is to say, the Courts of Assize and 
the Central Criminal Court, were clothed with jurisdiction to administer 
justice in the bodies of counties, or, in other words, in English territory ; 
and that from the time of Henry the VIII a court of special commission- 
ers, and, later the Central Criminal Court (in which the defendant had 
been tried) had been invested by statute with the jurisdiction previously 
exercised by the Lord High Admiral on the high seas. But the majority 
held that the marine league belt was not part of the territory of England, 
and therefore not within the bodies of counties, and also that the admiral 
had had no jurisdiction over foreigners on the high seas. The minority, 
on the other hand, held that the marine belt was part of the territory of 
England and that the admiral had had jurisdiction over foreigners with- 
in those limits. 

While I do not say that I should have arrived at the conclusions of 
historical fact of the majority, I am by no means clear that the judges of 
the United States, accepting the same data as did the majority of the 
English judges, would not have decided in the same way. But however 
this may be, the views of the majority do not seem to me to warrant the 
assumption of Sir Henry Elaine that the case fundamentally affects the 
view taken of the authority of international law. 

What it does incidentally reveal is a constitutional difference between 
the United States and Great Britain as to the methods by which the 
municipal courts acquire, at least in certain cases, jurisdiction to try and 
to punish offences against international law. 
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An example of that difference is ready to hand. Improved and stricter 
views of neutral duties constitute one of the great developments of recent 
times. 

These views were (for reasons to which I have already adverted) ad- 
opted earlier and more fully in the United States than in England. 
What was thereupon the action of the executive ? No sooner had Wash- 
ington, as President, and Jefferson, as secretary of State, promulgated 
the rules of neutrality, by which they intended to be guided, than they 
caused Gideon Henfield, an American citizen, to be tried for taking ser- 
vice on board a French privateer, as being a criminal act, because in con- 
travention of those rules. Political feeling procured an acquittal in spite 
of the judge's direction. 

Later, no doubt, Congress passed the act of 1794, making such conduct 
criminal, not (as I gather) because it was admitted to be necessary, but 
simply to strengthen the hands of the executive. 

I can hardly doubt how the same case would have been dealt with in 
England. 

Assuming the doing of the acts forbidden by proclamation of neutrality, 
although infractions of international law, not to be misdemeanors at com- 
mon law, and not to have been made offences by municipal statute, the 
judges (I cannot doubt) would have said the act was yesterday legal or at 
least not illegal, and that municipal law not having declared it a crime, 
they could not so declare it According to the law of England a procla- 
mation by the executive, in however solemn form, has no legislative force 
unless an act of parliament has so enacted. Parliament has in fact so 
enacted as to orders of the Queen in Council in many cases. But assuming 
the law to be as I have stated, it points to no failure in England to recog- 
nize the full obligation of international law as between States. For, 
notwithstanding isolated expressions of opinion uttered in times of 
excitement, it will not to-day be doubted that it is the duty of States to 
give effect to the obligations of international law by municipal legislation 
where that is necessary, and to use reasonable efforts to secure the 
observance of that law. 

In England we have an old constitution under which we are accustomed 
to fixed modes of legislation, and when at last we accept a new develop- 
ment of international law, we look to those methods to give effect to it 
Indeed, that habit of looking to legislation to meet new needs and 
developments, even in internal concerns, a habit confirmed and strength- 
ened in the current century, has done much to restrain the judges from 
that bold expansion of principle to meet new cases, which, when legisla- 
tion was less active, marked judicial utterances. 

On the other hand, with you things are materially different Your 
constitution is still so modern that equally fixed habits of looking to 
legislation have not had time to grow up. Meanwhile that modern con- 
stitution is, from time to time, assailed by still more modern necessities, 
and the methods for its amendment are not swift or easy. The structure 
has become completely ossified. Hence has risen what I may call a 
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flexibility of interpretation, applied to the Constitution of the United 
3tates, for which I know no parallel in English judicature, and which 
seems to me to exceed the latitude of interpretation observed by your 
judges in relation to acts of Congress. I refer as examples, to the 
emancipation of the slaves by President Lincoln during the civil war, 
which was justified as an act covered by the necessities of the case and 
within the " war power n conferred on the executive by the Constitution ; 
and also to the judicial declaration by the Supreme Court of the validity 
of the act of Congress making greenbacks legal tender, on the ground 
that certain express powers as to currency being vested in Congress by 
the Constitution, the power of giving forced circulation to paper flowed 
from them as a desirable, if not a necessary, implication. With us no such 
difficulties arise. Our constitution is unwritten and the legislature is 
omnipotent. With you the constitution is written and the judicial power 
interprets it and may declare the highest act of Congress null and void as 
unconstitutional. With us there can, in the strict sense of the words, be 
no such thing as an unconstitutional act of Parliament. 

I turn now to the consideration of what characterizes the later tenden- 
cies of international law. In a word it is their greater humanity. 

When Menelik, Emperor of Abyssinia, was recently reported to have 
cut off the right arms and feet of 500 prisoners, the civilized world felt a 
thrill of horror. Yet the time was when to treat prisoners as slaves and 
permanently to disable them from again bearing arms, were regarded as 
common incidents of belligerent capture. Such acts would once have ex- 
cited no more indignation than did the inhumanities of the African 
slave trade before the days of Clarkson and Wilberforce. 

Let us hope that it is no longer possible to do as Louis XIV did in his 
devastations of the Palatinate, or to do so as he threatened to do, break 
down the dykes and overwhelm with disaster the low countries. Let us 
hope, too, that no modern Napoleon would dare to decree as the first 
Napoleon did in his famous or infamous teront brvlies edict of 1810. The 
force of public opinion is too strong and it has reached a higher moral 
plane. 

A bare recital of some of the important respects in which the evils of 
war have been mitigated by more humane customs must suffice. 

Amongst them are : (1) the greater immunity from attack of the per- 
sons and property of enemy -subjects in a hostile country ; (2) the restrict- 
ions imposed on the active operations of a belligerent when occupying an 
enemy's country ; (3.) the recognized distinction between subjects of the 
enemy, combatant and non-combatant; (4) the deference accorded to car- 
tels, safe conducts and flag of truce ; (5) the protection secured for ambu- 
lances and hospitals and for all engaged in tending the sick and wounded— 
of which the Geneva Red Cross Convention of 1864 is a notable illustra- 
tion ; (6) the condemnation of the use of instruments of warfare which 
cause needless suffering. 

[To be conducted in next issue.] 
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CURRENT TOPICS. 

The Minister of Justice, in his report on appointments 
of Queen's Counsel, gives two reasons for not recom- 
mending any new appointments for the present, — one 
being that the number of such appointments in the past 
has been greatly in excess of what was proper, and the 
other, that the appointing power has not yet been 
definitely determined by the highest authority. The 
first ground, standing alone — though the fact asserted 
cannot be questioned — would be insufficient, for the 
indiscriminate benevolence of governments in the past 
would not be a valid reason for withholding the distinction 
from those who are now fairly entitled to professional 
preferment. But the second reason assigned is good 
ground for delay on the part of the federal government 
in making any new appointments until the question of 
right to appoint is settled by the best authority. The 
majority of the Supreme Court of Canada in Lenoir v. 
Ritchie, 3 Can. S.C.R. 575, certainly inclined to the 
opinion that the power to appoint is vested in the 
Dominion, but it is reasonable to await the decision of 
the Privy Council if the question is considered of suffi- 
cient importance. We say, if the question is considered of 
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sufficient importance, because a doubt may arise whether 
it is necessary or desirable to perpetuate the title in this 
new country. It is certain that the Crown has freely 
availed itself in the past of the services of gentlemen 
who were not Queen's Counsel, notwithstanding the 
great range of selection afforded by the long list of those 
who were. For example, Mr. T. K. Ramsay was not a 
Q.C. while conducting the Crown business for years in 
the leading city of Montreal. We might mention many 
similar cases. In some instances lawyers who were not 
Queen's Counsel have even been appointed to the Bench, 
and the title was somewhat superfluously conferred 
simultaneously with the judicial appointment, — the two 
announcements appearing in the same issue of the 
Official Gazette. It is therefore a title of no absolute 
necessity — perhaps of no practical utility — and might 
without injury be suffered to become extinct, like the 
title of Serjeant-at-law in England. Sir Oliver Mowat, 
apparently, does not favor the abolition or disuse of the 
title, but unless some check can be devised that will 
prevent its being conferred so frequently as a mere 
acknowledgment of election services, a doubt will obtrude 
itself as to the value of the institution. 



A word may be added as to the number of Queen's 
Counsel. There have been 481 appointed since con- 
federation. Numerous and loud have been the com- 
plaints on this score. It must not be supposed, however, 
that there are that number living. The hand of death is 
ever at work thinning the ranks. Our system of admin- 
istering justice is largely the cause of the number of 
appointments. There is no distinction here between 
barrister and attorney. The bar is scattered over a vast 
area, every city and town having its own group of 
attorneys who are also barristers. The system in England 
is just the opposite. Bench and bar have their centre in 
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London, and cases not heard in London are tried by 
judges who go from the metropolis to hold the circuits, 
and then return to London. The Lord Chief Justice, in 
his address at Montreal, referred to the great prominence 
of lawyers in the Canadian parliament. This is because 
lawyers in every constituency are most actively engaged 
in local affairs of importance. And when we consider 
the vast extent of the Dominion, and the number of the 
constituencies, it is not surprising that the list of Queen's 
Counsel should make a great advance after every general 
election. 



The splendid address of Lord Russell on International 
law and arbitration, concluded in the present issue, 
reveals to those who were ignorant of it, the remark- 
able ability of the gentleman now holding the dis- 
tinguished position of Lord Chief Justice of England. 
No doubt, his studies and labours in connection with 
the Behring Sea Arbitration were an aid in the prepar- 
ation of this paper, but much has been added. Every 
portion of it claims the attention and arouses the interest 
of the reader. We may be inclined at first sight to feel 
a little disappointed that his lordship is unable to express 
a more sanguine and a more confident view of the 
future of arbitration as a mode of settling international 
differences. But the Lord Chief Justice is too clear- 
sighted and too honest to claim more for it than the 
present state of the world justifies — to cry peace when 
there is no peace immediately in sight. A calm judicial 
tone pervades the composition, but at times there shines 
through it the glow of an eloquence kept in check. If 
well heeded, this address cannot fail to work good, to 
awaken the conscience of those who control nations, and 
the world may hereafter have reason to be grateful for it, 
and the American Bar Association to be proud that it 
afforded an opportunity for its delivery. 
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THE LORD CHIEF JUSTICE OF ENGLAND ON 
INTERNATIONAL LAW. 

[Concluiion— From p. 272.] 

In this field of humane work the United States took a prominent part 
When the civil war broke out President Lincoln was prompt in entrusting 
to Professor Franz Lieber the duty of preparing a manual of systematized 
rules for the conduct of forces in the field—rules aimed at the prevention 
of those scenes of cruelty and rapine which were formerly a disgrace to hu- 
manity. That manual has, I believe, been utilized by the governments 
of England, France and Germany. 

Even more important are the changes wrought in the position of neu- 
trals in war times ; who, while bound by strict obligations of neutrality, 
are in great measure left free and unrestricted in the pursuit of peaceful 
trade. 

But in spite of all this who can say these times breathe the spirit of 
peace? There is war in the air. Nations armed to the teeth prate of 
peace, but there is no sense of peace. One sovereign burthens the indos- 
'try of his people to maintain military and naval armament at war 
strength, and his neighbour does the like and justifies it by the ex- 
ample of the other ; and England, insular though she be, with her im- 
perial interests scattered the world over, follows, or is forced to follow, in 
the wake. If there be no war, there is at best an armed peace. 

Figures are appalling. I take those for 1895. In Austria the annual 
cost of army and navy was, in round figures, 18 millions sterling ; in 
France, 37 millions ; in Germany, 27 millions ; in Great Britain, 36 mil- 
lions ; in Italy, 13 millions, and in Russia, 52 millions. 

The significance of these figures is increased, if we compare them with 
those of former times. The normal cost of the armaments of war has of 
late years enormously increased. The annual interest on the public debt 
of the great powers is a war tax. Behind this array of facts stands a 
tragic figure. It tells a dismal tale. It speaks of over-burthened indus- 
tries, of a waste of human energy unprofitably engaged, of the squandering 
of treasure which might have let light into many lives, of homes made 
desolate, and all this, too often, without recompense in the thought that 
these sacrifices have been made for the love of country or to preserve 
national honor or for national safety. When will governments learn the 
lesson that wisdom and justice in policy are a stronger security than 
weight of armament ? 

" Ah I when shall all men'* good, 

Be each man's rule* and universal peaee. 

Lie, like a shaft of light, across the land." 

It is no wonder that men— earnest men — enthusiasts, if you like, im* 
pressed with the evils of war, have dreamt the dream that the milleniom 
of peace might be reached by establishing a universal system of inter- 
national arbitration. 

The cry for peace is an old world cry. It has echoed through all the 
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ages, and arbitration has long been regarded as the handmaiden of peace. 
Arbitration has, indeed, a venerable history of its own. According to 
Thucydides, the historian of the Peloponnesian war, Archidamus,Kingof 
Sparta, declared that " it was unlawful to attack an enemy who offered to 
answer for his acts before a tribunal of arbiters." 

The fifty years treaty of alliance between Argos and Lacedaemon con- 
tained a clause to the effect that if any difference should arise between the 
contracting parties, they should have recourse to the arbitration of a neut- 
ral power, in accordance with the custom of their ancestors. These views 
of enlightened Paganism have been reinforced in Christian times. The 
Roman emperors for a time, and afterwards in fuller measure the .popes 
(as we have seen) by their arbitrament often preserved the peace of the 
old world and prevented the sacrifice of blood and treasure. But from 
time to time, and more fiercely when the influence of the head of Chris- 
tendom lessened, the passions of men broke out, the lust for dominion as- 
serted itself and many parte of Europe became so many fields of Golgotha. 
In our own times the desire has spread and grown strong for peaceful me- 
thods for the settlement of international disputes. The reason lies on the 
surface. Men and nations are more enlightened ; the grievous burden of 
military armament is sorely felt, and in these days when, broadly 
speaking, the people are enthroned, their views find free and forcible ex- 
pression in a world-wide press. The movement has been taken np by 
societies of thoughtful and learned men in many places. The " Bureau 
International de la Paix " records the fact that some ninety-four voluntary 
Peace Associations exist, of which some forty are in Europe and fifty-four 
in America. Several congresses have been held in Europe to enforce the 
same object, and in 1873 there was established at Ghent the " InstUut du 
Droit International" the declared objects of which are to put international 
law on a scientific footing, to discuss and clear up moot points, and to 
substitute a system of rules conformable to right for the blind chances of 
force and the lavish expenditure of human life. 

In 1873 also the association for, the Reform and Codification of the 
Laws of Nations was formea 1 , and it is to-day pursuing active propaganda 
under the name of the International Law association, which it adopted in 
1894. It also has published a report affirming the need of a system of 
international arbitration. 

In 1888 a congress of Spanish and American jurists was held at Lisbon, 
at which it was resolved that it was indispensable that a tribunal of arbi- 
tration be constituted with a view to avoid the necessity of war between 
nations. 

But more hopeful still— the movement has spread to legislative 
representative bodies. As far back as 1833, the Senate of Massachusetts 
proclaimed the necessity for some peaceful means of reconciling inter- 
national differences, and affirmed the expediency of establishing a Court 
of Nations. 

In 1890, the Senate and the House of Representatives of the United 
States adopted a concurrent resolution, requesting the president to make 



278 THE LEGAL NEWS. 

use of any fit occasion to enter into negotiations with other governments, 
to the end that any difference or dispute, which could not be adjusted by 
diplomatic agency, might be referred to arbitration and peacefully ad- 
justed by such means. 

The British House of Commons, in 1893, responded by passing, unani- 
mously} a resolution expressive of the satisfaction it felt with the action 
of Congress, and of the hope that the government of the Queen would 
lend its ready co-operation to give effect to it President Cleveland 
officially communicated this last resolution to Congress, and expressed 
his gratification that the sentiments of two great and kindred nation* 
were thus authoritatively manifested in favor of the national and peace- 
able settlement of international quarrels by recourse to honorable arbi- 
tration. The parliaments of Denmark, Norway and Switzerland, and 
the French Chamber of Deputies have followed suit 

It seemed eminently desirable that there should be some agency, by 
which members of the great representative and legislative bodies of the 
world, interested in this far-reaching question, should meet on a common 
ground and discuss the basis for common action. 

With this object there has recently been founded " The Permanent 
Parliamentary Committee in favor of Arbitration and Peace," or, as it is 
sometimes called, " The Inter-Parliamentary Union." This union has a 
permanent organization— its office is at Berne. Its members are not 
vain idealists. They are men of the world. They do not claim to be re- 
generators of mankind, nor do they promise the mellenium, but they are 
doing honest and useful work in making straighter and less difficult, the 
path of intelligent progress. Their first formal meeting was held in 
Paris, in 1889, under the presidency of the late M. Jules Simon ; their 
second, in 1890, in London, under the presidency of Lord Herschel, ex- 
Lord Chancellor of Great Britain ; their third in 1891, at Rome, under 
the presidency of Signor Bianchieri ; their fourth in 1892, at Berne, under 
the presidency of M. Droz ; their fifth in 1894, at the Hague, under the 
presidency of M. Rohnsen ; their sixth in 1895, at Brussels, under the 
presidency of M. Deschamps, and their seventh will, it is arranged, be 
held this year at Buda-Pesth. Speaking in this place, I need only refer, 
in passing, to the remarkable Pan-American Congress held in your 
States in 1890, at the instance of the late Mr. Blaine, directed to the same 
peaceful object 

It is obvious, therefore, that the sentiment for peace and in favor of 
arbitration as the alternative for war, is growing apace. How has that 
sentiment told on the direct action of nations ? How far have they shaped 
their policy according to its methods ? The answers to these questions 
are also hopeful and encouraging. 

Experience has shown that over a large area, international differences 
may honorably, practically and usefully be dealt with by peaceful arbitra- 
ment There have been since 1815 some sixty instances of effective in- 
ternational arbitration. To thirty-two of these the United States have 
been a party and Great Britain to some twenty of them. 
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There are many instances, also, of the introduction of arbitration 
clauses into treaties. Here again the United States appear in the van- 
Amongst the first of such treaties—if not the very first, is the Guadaloupe- 
Hidalgo treaty of 1848, between the United States and Mexico. Since 
that date many other countries have followed this example. In the year 
1873 Signor Mancini recommended that in all treaties to which Italy was 
a party, such a clause should be introduced. Since the treaty of Wash- 
ington, such clauses have been constantly inserted in commercial, postal 
and consular conventions. They are to be found also in the delimitation 
treaties of Portugal with Great Britain, and the Congo Free State, made 
in 1891. In 1895, the Belgian senate in a single day, approved of four 
treaties with similar clauses, namely, treaties concluded with Denmark, 
Greece, Norway and Sweden. 

There remains to be mentioned a class of treaties in which the prin- 
ciple of arbitration has obtained a still wider acceptance. The treaties 
of 1888 between Switzerland and San Salvador, of 1888 between Switzer- 
land and Ecuador, of 1888 between Switzerland and the French Republic, 
and of 1894 between Spain and Honduras, respectively contain an agree- 
ment to refer all questions in difference, without exception, to arbitration. 
Belgium has similar treaties with Venezuela, with the Orange Free State 
and with Hawaii. 

These facts, dull as is the recital of them, are full of interest and hope 
for the future. 

But are we thence to conclude that the millenium of peace has arrived — 
that the dove bearing the olive branch has returned to the ark, sure sign 
that the waters of international strife have permanently subsided ? 

I am not sanguine enough to lay this flattering unction to my soul. 
Unbridled ambition— thirst for wide dominion— pride of power still hold 
sway, although I believe with lessened force and in some sort under the 
restraint of the healthier opinion of the world. 

But further, friend as I am of peace, I would yet affirm that there may 
be even greater calamities than war— the dishonor of a nation, the tri- 
umph of an unrighteous cause, the perpetuation of hopeless and debasing 
tyranny : 

" War is honorable, 
In those who do their native rights maintain 1 
In those whose swords an iron barrier are, 
Between the lawless spoiler and the weak ; 
But is, in those who draw th' offensive blade 
For added power or gain, sordid and despicable. w 

It behooves then all who are friends of peace and advocates of arbitra- 
tion to recognize the difficulties of the question, to examine and meet 
these difficulties and to discriminate between the cases in which friendly 
arbitration is, and in which it may not be, practically, possible. 

Pursuing this line of thought, the short-comings of international law 
reveal themselves to us and demonstrate the grave difficulties of the 
position. 
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The analogy between arbitration as to matters in difference between 
individuals and matters in difference between nations, carries us but a 
short way. 

In private litigation the agreement to refer is either enforceable as a 
rule of court, or, where this is not so, the award gives to the successful 
litigant a substantive cause of action. In either case there is behind the 
arbitrator the power of the judge to decree, and the power of the execu- 
tive to compel compliance with the behest of the arbitrator. There 
exist elaborate rules of court and provisions of the legislature governing 
the practice of arbitrations. In fine, such arbitration is a mode of litiga- 
tion by consent, governed by law, starting from familiar rules, and 
carrying the full sanction of judicial decision. International arbitration 
has none of these characteristics. It is a cardinal principle of the law 
of nations that each sovereign power, however politically weak, is inter- 
nationally equal to any other power, however politically strong. There 
are no rules of international law relating to arbitration, and of the law 
itself there is no authoritative exponent nor any recognized authority for 
its enforcement. 

But there are differences to which, even as between individuals, arbi- 
tration is inapplicable— subjects which find their counterpart in the 
affairs of nations. Men do not arbitrate where character is at stake, nor, 
will any self-respecting nation readily arbitrate on questions touching 
its national independence or affecting its honor. 

Again, a nation may agree to arbitrate and then repudiate its agree- 
ment Who is to coerce it ? Or, having gone to arbitration and been 
worsted, it may decline to be bound by the award. Who is to compel it ? 

These considerations seem to me to justify two conclusions :— The first 
is that arbitration will not coyer the whole field of international contro- 
versy, and the second that unless and until the great powers of the world, 
in league, bind themselves to coerce a recalcitrant member of the family 
of nations — we have still to face the more than possible disregard by 
powerful States of the obligations of good faith and of justice. The 
scheme of such a combination has been advocated, but the signs of its 
accomplishment are absent We have, as yet, no league of nations of the 
Amphictyonic type. 

Are we then to conclude that force is still the only power that rules 
the world ? Must we then say that the sphere of arbitration is a narrow 
and contracted one ? 

By no means. The sanctions which restrain the wrongdoer— the 
breaker of public faith— the disturber of the peace of the world, are not 
weak, and year by year they wax stronger. They are the dread of war 
and the reprobation of mankind. Public opinion is a force which makes 
itself felt in every corner and cranny of the world, and is most powerful 
in the communities most civilized. In the public press and in the tele- 
graph, it possesses agents by which its power is concentrated, and speed- 
ily brought to bear where there is any public wrong to be exposed and 
reprobated. It year by year gathers strength as general enlightenment 
extends its empire, and a higher moral altitude is attained by mankind. 
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It has no ships of war upon the seas, or armies in the field, and yet great 
potentates tremble before it and humbly bow to its rule. 

Again, trade and travel are great pacificators. The more nations know 
of one another, the more trade relations are established between them, 
the more good will and mutual interest grow up ; and these are powerful 
agents working for peaces 

But although I have indicated certain classes of questions on which 
sovereign powers may be unwilling to arbitrate, I am glad to think that 
these are not the questions which most commonly lead to war. It is 
hardly too much to say that arbitration may fitly be applied in the case 
of by far the largest number of questions which lead to international 
differences. Broadly stated) (1) wherever ihe right in dispute will be 
determined by the ascertainment of the true facts of the case ; (2) where, 
the facts being ascertained, the rights depend on the application of the 
proper principles of international law to the given facts, and (3) where 
the dispute is one which may properly be adopted on a give-and-take 
principle, with due provision for equitable compensation, as in cases of 
delimitation of territory and the like— in such cases, the matter is one 
which ought to be arbitrated. 

The question next arises, what ought to be the constitution of the tri- 
bunal of arbitration ? Is it to be a tribunal ad hoc, or is it to be a per- 
manent international tribunal ? 

It may be enough to say that, at this stage, the question of the con- 
stitution of a permanent tribunal is not ripe for practical discussion, nor 
will it be until a majority of the great powers have given in their adhesion 
to the principle. But whatever may be said for vesting the authority in 
such powers to select the arbitrators, from time to time, as occasion may 
arise, I doubt whether in any case a permanent tribunal, the members of 
which shall be a priori designated, is practicable or desirable. In the 
first place, what, in the particular case, is the best tribunal most largely 
depend upon the question to be arbitrated. But, apart from this, I gravely 
doubt the wisdom of giving that character of permanence to the per tonnel 
of any such tribunal. The interests involved are commonly so enormous 
and the forces of national sympathy, pride and prejudice are so searching, 
so great and so subtle, that I doubt whether a tribunal, the membership 
of which had a character of permanence, even if solely composed of men 
accustomed to exercise the judicial faculty, would long retain general 
confidence* and, I fear, it might gradually assume intolerable pretensions. 

There is danger, too, to be guarded against from another quarter. So 
long as war remains the sole court wherein to try international quarrels, 
the risks of failure are so tremendous, and the mere rumor of war so 
paralyses commercial and industrial life that pretensions wholly unfound- 
ed will rarely be advanced by any nation, and the strenuous efforts of 
statesmen, whether immediately concerned or not, will be directed to 
prevent war. But if there be a standing court of nations to which any 
power may resort, with little cost and no risk, the temptation may be 
strong to put toward pretentious and unfounded claims, in support of 
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which there may readily he found in most countries (can we except even 
Great Britain and the United States ?) busy-body Jingoes only too ready 
to air their spurious and inflammatory patriotism. 

There is one influence which by the law of nations may be legitimately 
exercised by the powers in the interests of peace— I mean mediation. 

The plenipotentiaries assembled at the congress of Paris 1866, recorded 
the following admirable sentiments in their twenty-third protocol : "The 
plenipotentiaries do not hesitate to express, in the names of their govern- 
ments) the wish that States between which any serious misunderstanding 
may arise should, before appealing to arms, have recourse as far as 
circumstances may allow to the good offices of a friendly power. The 
plenipotentiaries hope that the governments not represented at the con- 
gress will unite in the sentiment which has inspired the wish recorded 
in the present protocol/ 1 

In the treaty which they concluded they embodied, but with a more 
limited application, the principle of mediation, more formal than that of 
good offices, though substantially similar to it. In case of a misunder- 
standing between the Porte and any of the signatory powers, the obliga- 
tion was undertaken " before having recourse to the use of force, to afford 
the other contracting parties the opportunity of preventing such an extrem- 
ity by means of their mediation." (Art 8.) Under this act Turkey, 
in 1877, appealed to the other powers to mediate between her and Russia. 
It is not, perhaps, to be wondered at, considering the circumstances, that 
the appeal did not succeed in preventing the Russo-Turkish war. But 
the powers assembled in the African conference at Berlin were not dia 
couraged from repeating the praiseworthy attempt, and in the final act 
of that conference the following proviso (article 12) appears : 

"In case of a serious disagreement arising between the signatory 
powers on any subjects within the limits of the territory mentioned in 
article 1 and placed under the regime of commercial freedom, the powers 
mutually agree, before appealing to arms, to have recourse to the media- 
tion of one or more of the neutral powers." 

It is to be noted that this provision contemplates not arbitration but 
mediation, which is a different thing. The mediator is not, at least, in 
the first instance, invested, and does not seek to be invested, with 
authority to adjudicate upon the matter in difference. He is the friend 
of both parties. He seeks to bring them together. He avoids a tone of 
dictation to either. He is careful to avoid, as to each of them, anything 
which may wound their political dignity or their susceptibilities- If he 
cannot compose the quarrel, he may at least narrow its area and probably 
reduce it to more limited dimensions, the result of mutual concessions ; 
and, having narrowed the issues, he may pave the way for a final settle- 
ment by a reference to arbitration or by some other method. 

This is a power often used, perhaps not so often as it ought to be — and 
with good results. 

It is obvious that it requires tact and judgment, as to mode, time and 
circumstance, and that the task can be undertaken hopefully, only where 
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the mediator possesses great moral influence, and, where he is beyond the 
suspicion of any motive except desire for peace and the public good. 

There is, perhaps, no class of question in which mediation may not, 
time and occasion being wisely chosen, be usefully employed, even in 
delicate questions affecting national honor and sentiment. 

Mr. President, I come to an end. I have but touched the fringe of a 
great subject No one can doubt that sound and well-defined rules of in- 
ternational law conduce to the progress of civilization and help to ensure 
the peace of the world. 

In dealing with the subject of arbitration I have thought it right to 
sound a note of caution, but it would, indeed, be a reproach to our nine- 
teen centuries of christian civilization, if there were now no better 
method for settling international differences than the cruel and debasing 
methods of war. May we not hope that the people of these States and 
the people of the mother land— kindred peoples — may in this matter, 
set an example of lasting influence to the world ? They are blood rela- 
tions. They are indeed separate and independent peoples! but neither 
regards the other as a foreign nation. 

We boast of our advance and often look back with pitying contempt on 
the ways and manners of generations gone by. Are we ourselves with- 
out reproach ? Has our civilization borne the tme marks ? Must it not 
be said, as has been said of religion itself, that countless crimes have 
been committed in its name? Probably it was inevitable that the 
weaker races should, in the end, succumb, but have we always treated 
them with consideration and with justice ? Has not civilization too often 
been presented to them at the point of the bayonet and the Bible by the 
hands of the filibuster? And apart from races we deem barbarous, is not 
the passion for dominion and wealth and power accountable for the worst . 
chapters of cruelty and oppression written in the world's history ? Few 
peoples— perhaps none — are free from this reproach. What, indeed, is 
true civilization ? By its fruit you shall know it It is not dominion, 
wealth, material luxury ; nay, not even a great literature and education 
wide spread— good though these things be. Civilization is not a veneer ; 
it must penetrate to the very heart and core of societies of men. 

Its true signs are thought for the poor and suffering, chivalrous regard 
and respect for woman, the frank recognition of human brotherhood, 
irrespective of race or color or nation or religion, the narrowing of the 
domain of mere force as a governing factor in the world, the love of or- 
dered freedom, abhorrence of what is mean and cruel and vile, ceaseless 
devotion to the claims of justice. Civilization in that, its true, its high- 
est sense, must make for peace. We have solid grounds for faith in the 
future* Government is becoming more and more, but in no narrow 
class sense, government of the people by the people and for the people. 
Populations are no longer moved and manoeuvred as the arbitrary will or 
restless ambition or caprice of kings and potentates may dictate. And 
although democracy is subject to violent gusts of passion and prejudice, 
they are gusts only. The abiding sentiment of the masses is for peace— 



284 THE LEGAL NEWS. 

for peace to live industrious lives and to be at rest with all mankind. 
With the prophet of old they feel— though the feeling may find no 
articulate utterance— " how beautiful upon the mountains are the feet of 
him that bringeth good tidings that publisheth peace." 

Mr. President, I began by speaking of the two great divisions— Ameri- 
can and British— of that English speaking world which you and I re- 
present to-day, and with one more reference to them I end. 

Who can doubt the influence they possess for ensuring the healthy 
progress and the peace of mankind ? But if this influence is to be fully 
felt, they must work together in cordial friendship, each people in its 
own sphere of action. If they have great power, they also have great 
responsibility. No cause they espouse can fail ; no cause they oppose 
can triumph. The future, is, in large part, theirs. They have the 
making of history in the times that are to come. The greatest calamity 
that could befall would be strife which should divide them. 

Let us pray that this shall never be. Let us pray that they, always 
self-respecting, each in honor upholding its own flag, safeguarding its own 
heritage of right and respecting the rights of others, each in its own way 
fulfilling its high national destiny, shall yet work in harmony for the 
progress and the peace of the world. 



QUEEN'S COUNSEL APPOINTMENTS. 

The Minister of Justice of Canada, under date of July 16th, 
made the following report to Council, which has been approved 
by His Excellency: — I he undersigned has had under considera- 
tion an Order-in-Council dated July 8th, appointing 173 members 
of the Bars of Canada Queen's Counsel. These are in addition 
to 481 appointed since Confederation, of which number eighty- 
four were appointed between July, 1867 and Nov. 5th, 1873; 
and 397 after Oct. 16th, 1878. No appointments were made dur- 
ing Mr. Mackenzie's Administration. Thus the number ap- 
pointed previously to the recent order had been enormous, and 
the addition to it now of 173 more, is startling. In England it 
appears from the law list of 1895, that the total number of 
Queen's Counsel there at the time of making up the list was only 
217, and it appears that the total number appointed for twenty- 
two years up to 1895 inclusive, was only 254, while the number 
of barristers in England exceeds by several times the number in 
Canada. No commission has yet issued under the recent order, 
and the undersigned is of opinion that the order should not be 
acted upon and should be rescinded on account of the excessive 
number of names, and for additional reasons which he will now 
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mention. The question of the respective rights and powers of 
the Dominion and Provincial Governments as to such appoint- 
ments has been matter of controversy for several years, the 
exclusive right of making such appointments having been claimed 
on behalf of the Dominion as a prerogative of the Crown, which, 
it is said, could only be exercised by the Governor-General, and 
some of the judges of the Supreme Court in the case of ' Lenoir 
& Ritchie ' so held. An opinion to the contrary was given by 
Sir Horace Davey, now Lord Davey, and Mr. Haldane, another 
distinguished member of the English Bar, and the claim made 
on behalf of the Dominion was otherwise controverted. A case 
on the subject was four years ago submitted to the Court of 
Appeal of Ontario, and the matter was ripe for argument early 
in 1893, but no argument has yet taken place in consequence of 
the refusal of the Dominion Government at that time to appoint 
counsel on behalf of the Dominion, the Court declining to hear 
argument on one side only. No other mode of obtaining a decis- 
ion was suggested or proposed on behalf of the Dominion. The 
undersigned intends to employ counsel forthwith so that the 
argument may be proceeded with and a decision obtained with 
the least possible delay. The decision of the Ontario Court will 
be subject to revision by the Supreme Court of Canada and by 
Her Majesty's Privy Council in case the decision which may be 
given should not be satisfactory to all parties. The undersigned 
respectfully submits that no appointments should be made until 
a final decision is obtained on this point. The undersigned is 
informed' that the publication of the names contained in the 
recent order has created a sensation among member* of the pro- 
fession and others, that the list has been very generally disap- 
proved of, and that the disapproval is shared by some who are 
named on the list, as well as by gentlemen previously holding 
the rank of Queen's Counsel, and by others. An examination of 
the list shows that the selection of the names was not made on 
the basis of professional or personal merit. On the contrary, 
there are names in the list of gentlemen, in regard to whom there 
could be no pretence or supposition of their having any claims 
on that ground, and on the other hand many gentlemen have 
been omitted from the list whose professional merits exceed that 
of many of those named. Queen's Counsel have precedence in 
the Courts over other barristers, and obviously there is great 
injustice in the bestowal of the honor and precedence upon infer- 
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ior barrister* to the prejudice of those better entitled thereto. 
Such a wholesale and ^discriminate selection as was recommended 
to Your Excellency is a degradation of the office and is a grievance 
as regards the Bar generally, instead of being a merited honor to 
those appointed. The existence of the degree is useful if the 
jurisdiction to make the appointments is reasonably exercised. 
In England the appointments are made by the Lord High Chan- 
cellor, and it is stated in a recent legal publication that an appli- 
cant for the appointment has to communicate by letter to barris- 
ters of longer standing than himself (not being Queen's Counsel) 
his intention to apply, and that before making any appointment 
the Lord Chancellor submits to the judges the names of the 
applicants whom he thinks of appointing. If in this country the 
power of appointment belongs exclusively to Your Excel lency- 
in-Council, it will be well to consider hereafter whether some 
checks may not and should not be devised to confine within 
proper bounds the recommendations made to the Governor-Gen- 
eral. 

Meanwhile the undersigned respectfully recommends that as 
a matter of justice to the profession and in the interests of the 
public, the order which ha* been made be rescinded, and the 
consideration of any appointments be deferred until the jurisdic- 
tion to make such appointments shall be judicially decided and 
declared. (Signed) O. Mowat.' 



LORD CHIEF JUSTICE RUSSELL AT MONTREAL. 

Lord Chief Justice Russell and party were entertained at luncheon, 
at the St James 1 Club, by the Montreal Bar, on Thursday the 3rd of 
September. The bdtorwier, Mr. J. E. Kobidoux,Q.C, ex-attorney general 
of the province of Quebec, presided. On his right was the guest, the 
Lord Chief Justice of England, and on his left Chief Justice Sir Alexander 
Lacoste, of the Court of Queen's Bench. Many members of the Bar 
being absent during the vacation, the attendance was not so large as it 
otherwise would have been, but notwithstanding this fact, there were 
present ten judges of the superior courts, and over sixty members of the 
Bar. 

The Chairman, in proposing the health of the Lord Chief Justice, said 
that the members of the Bar of Montreal, as soon as they heard of the 
coming of Lord Rutse 11, decided upon giving him a lunch and invited the 
judges on the Bench to join them, and it was a great pleasure to all to 
have as their guest Lord Russell and iiis distinguished companions. His 
Lordship was not a stranger to them ; they had known him for years as 
Mr. Charles Russell, Q.C., and as Sir Charles Russell, through the tele- 
graph and the press, which brought us the echoes of his eloquent voice, 
not only as a groat lawyer, but as a prominent member of one of the 
great political' parties of England. To a portion of our own population 
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in Canada his name became endeared when he devoted himself, and 
gave his valuable advice, eloquence and assistance to the great Irish 
Nationalist Parnell ; and the gratitude of the whole Empire, and mor* 
particularly of Canadians, was due to him for his defence of our rights in 
the Behring Sea. 

The Lord Chief Justice, in replying, said in substance :— I feel, indeed, 
highly honored at the fact that so distinguished a body of members of 
my own profession and judges of your courts have thought it within their 
gracious and kind hospitality to pay this marked compliment to me and 
my friends who accompany me. I have to thank your Lord Chief 
Justice (Sir Alexander Lacoste), and the other learned brethren of the 
Bench for their presence here to-day. I am not sure from an incident 
whispered to me during the morning, that there has not been an inter- 
ruption of the business of the courts on the part of learned brethren on 
the Bench, for I learned that the Hon. Mr. Justice Ouimet followed a 
course which only the greatest sense of hospitality could have prompted, 
and adjourned his court that he might do myself and the friends who 
accompany me the honor of nis presence on this occasion. You, Monsieur 
le B&tonnier, have made reference to me and to my career in my profes- 
sional character, and some reference even to my political career. As to 
my professional career, what I have most desired to obtain, what I flatter 
myself and I believe I did obtain, was the esteem and approval of my 
brethren in my own profession. You have made kind allusion to the 
fact that I had the honor of representing important interests of the 
Dominion in the Behring Sea Tribunal of Arbitration. I had that honor, 
and L am very glad indeed that the efforts I was able to make ensured, 
at least, some measure of success for those interests. A complete vindi- 
cation was established of the legal rights advanced by Great Britain, and 
a vindication of rights advanced on the part of the United States; 
and, although I am far from thinking that the Dominion interests were 
not somewhat lessened and somewhat restricted by that august tribunal, 
I feel most strongly that the fact of the establishment of that tribunal, 
presided over by a great statesman of the Republic of France, the fact 
that the great English-speaking nations had agreed to refer their matters 
of difference to a peaceful arbitration was .a grand step in advance in 
connection with the relations between sovereign powers. Monsieur le 
BAtonnier, I cannot omit to mention that on that great occasion J was 
assisted not only by eminent brethren in England, but also in Canada; 
but prominent amongst able men and most zealous for the advancement 
of Canadian rights were my esteemed and learned friend, Mr. Christopher 
Robinson, of the Toronto Bar, and another, although in the capacity of 
an advocate, but as the agent for the Dominion, was Sir Charles Hibbert 
Topper, who brought the utmost zeal and devotion to the discharge of 
the duty he had to perform, and which he discharged manfully and well. 
You have made reference to one part, at least, of my political life which 
touches closely upon politics, still possessing a living interest, and divid- 
ing parties — the humble part I took, in conjunction with that most 
distinguished man, Gladstone, on the Irish question. I repret nothing 
that I did on that question. I am no longer an active politician, but I 
look back with pride to the fact that on the back of the first bill to give 
Ireland rights of local government, that on the back of that bill, in 
conjunction with that of Mr. Gladstone and that of Mr. Morley, my own 
name appears. 1 have said that this is a question w hich divides political 
parties ; and I will not further dwell upon it, beyond saying that while 
in the part I took I was anxious to serve the interests of the land of my 
birth, my advocacy of that cause was not merely given for Ireland itself, 
but because in giving it for Ireland I was giving it for the interests of the 
whole Empire. I turn now from the allusions to myself and the friends 
who accompany me; and let me say a word about our own profession in 
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this land. There is nothing that has struck me moxe in Canada than 
the exalted and important place which the profession of the law has in 
the public affairs of Canada. It was only last night that I was alluding 
to the fact that in the Government of Mr. Laarier they are all, with one 
or two exceptions, men who have been, or who are now, in the profession 
of the law. Even as to Sir Richard Cartwright I find that, although not 
admitted, he studied for the Bar for two years. It speaks volumes for 
the confidence which the community place in the ability and integrity of 
the lawyers. The lawyers are not in these positions merely because 
they are barristers. The electors who elect their representatives know 
that they have the qualifications for the positions they occupy. It shows 
that there is confidence placed in the integrity and honor of the great 
profession of the law. But when all is said and done, the words of that 
great orator and lawyer, Webster, are true, that the greatest abiding 
interest of any nation is the law, the settled, honest administration of 
the law. I have sometimes thought that in the case of the judges 
charged with the great and responsible duty of the administration of the 
law, the State did not recognize sufficiently the position that these judges 
fill. Even in England it is true' to-day that in the cases of nine out of ten 
appointed to hold office in the Supreme Court they have to make great 
sacrifices in taking a seat on the bench. I do not mean to say that the 
payment of judges should approach the very great incomes of the leading 
individual members of the Bar ; but I venture to say that, in England 
and here, the remuneration and position of the judges ought to be such 
as to attract the ambition and desire of the best men in the profession. 
It certainly does so in this land and in England to a great extent; but 
there is a great discrepancy between the incomes of the leading members 
of the Bar and those of the great body of the judges on the Bench. I 
think it in the interest of the community, not in the narrow sense of the 
profession, that the position should be looked up to as an elevated one, 
worthy of the noblest and highest ambition. One word more; you are 
working out on this great continent an experiment which the world is 
noticing. You are showing to the world, demonstrating to the world, 
that men who are of different races, different nationalities, different 
creeds and different languages can yet live in harmony together. 

The following are the names of those present :— Sir Alexander Lacoste, 
Chief Justice of the Court of Queen's Bench ; Acting Chief Justice Tait, 
of tkie Superior Court ; Hon. Judges Hall, J. A. Ouimet, Loraoger, Mathieu, 
A. Ouimet, Doherty, Curran and de Lorimier; Judge Dugas, of the Court 
of Sessions ; Messrs. J. E. Robidoux, Q.C. ; Strachan Bethune, Q.C ; John 
Dunlop, QC ; R. D. McGibbon, Q,C. ; H. C. St Pierre, Q.C.; J. Alex. 
Bonin, Q.C. ; F. L. BeMque, Q.C. ; James Kirby, Q.C. ; G. Lamothe, Q.C.; 
C. B. Carter, QC. ; S. J. Beaudin, Q.C. ; H. Abbott, Q.G; Selkirk Cross, 
Q.C.; P. B. Mignault, Q.C.; D. R. McCord, Q.C; L. W. Sicotte, Q.C.; 
G. B. Cramp, Q.C. ; P. J. Coyle, Q.C. ; H. J. Kavansgh, Q.C. ; Hon. L. O. 
Taillon, Q.C. ; F. de S. A. Bastien, Q.G, W. J. White, C. S. Campbell, A. Fal- 
coner, R. Dandurand, F. S. McLennan, Peers Davidson, R. A. E. Green- 
shields, J. A. Drouin, Ernest Pelissier, K. G. Delorimier, Hon. P. E. 
Leblanc, J. T. Cardinal, E. N. St Jean, J. F. Mackie, Cbas. M. Holt, 
J. U. Emard, Jas. Crankshaw, Geo. G. Foster, Edmund Guerin, Lomer 
Gouin, T. Brosseau, Albert J. Brown, I). C. Robertson, E. Lafleur, E. W. 
P. Buchanan, R. L. Murchison, L. T. Marechal, A. R. Hall, A. R. John- 
son, Honore* Gervais, Gordon W. McDougall, J. Herbert Burroughs, 
N. Driscoll, L. J. Loranger, A. G. Cross, H. A. Hutchins, W. Ritchie, 
Arch. McGoun, A. E. DeLorimier, M. Hutchinson, A. E. Beckett, L. E. 
Bernard, Chas. Raynes. Sir Frank Lock wood, and Messrs. J. J. Cracken- 
thorpe and Charles Russell, members of Lord Russell's party, were 
present' 
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CURRENT TOPICS AND CASES 

The anticipation of a return of activity in the Court of 
Appeal, after the election period, was fulfilled at Mont- 
real last month. The September list contained 48 cases, 
of which 23 had been continued from the May term, 
when only nine out of 32 cases on the roll were actually 
heard. The first two days of the recent term, with great 
liberality, were ceded by the Court, to permit the bar to 
give their attendance at the inaugural meetings of the 
Bar Association, which were held in Montreal on those 
days. But subsequently business proceeded very actively, 
and satisfactory progress was made with the list, which 
was fully called over before the term was declared 
closed. 



The most important case of the term, as regards the 
magnitude of the interests involved, was one which did 
not appear on the list, the appeal being taken about the 
middle of the term, and heard by privilege. This was 
the case of City of Montreal Sf Standard Light 8c Power Co., 
in which the Court affirmed the decision of Acting Chief 
Justice Tait, to the effect that the local legislature has 
power to authorize a private company to open the streets 
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of a city for the purpose of laying the wires used in their 
business, without being obliged to obtain the permission 
of the city. Apparently the law did not give the court 
any alternative; but the fact that such powers can be 
sought and obtained by private individuals or private 
companies without instantly attracting the attention of 
the city government, and exciting the most earnest and 
active opposition, is a significant illustration of the 
lamentable deficiencies of our system of municipal admin- 
istration. 



The Canadian Bar Association was organized success- 
fully at the meetings held at Montreal on September 15th 
and 16th, when a constitution was adopted, and over a 
hundred members were enrolled. Nova Scotia was well 
represented, but the attendance from the other provinces, 
and especially from Ontario, was noticeably weak. This 
apparent lack of interest may probably be ascribed in 
part to some rather injudicious observations reported to 
have been made at a meeting held at Halifax, which 
obtained wide circulation in the press. " Legal edu- 
cation," it was remarked by one speaker, " was in a most 
unsatisfactory condition, and in all the provinces below 
the standard in Nova Scotia. It was not much use try- 
ing to raise the standard in Nova Scotia with the low 
averages about us of New Brunswick, Prince Edward 
Island, Quebec and Ontario ! " This was a style of 
address hardly calculated to enlist the sympathy and co- 
operation of the Provinces whose benighted condition 
was described as being so pitiable. There was also a 
suspicion in some quarters that the association was 
formed to promote the assimilation of the law throughout 
the Dominion. Of course this notion was unfounded, 
though it is probable that suggestions may be made by 
the association from time to time for the adoption of such 
modifications as may commend themselves after full 
inquiry and discussion ; but it will lie with the legis- 
latures of the provinces to accept or reject such sug- 
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gestions. Upon the whole the meetings at Montreal may 
be regarded as fairly successful, and it may be hoped 
that at next year's meeting— probably at Toronto or 
Halifax— a large attendance will be secured. The meet- 
ings in future will usually be held before the close of the 
vacation, so as not to clash with the work of the courts. 



NEW PUBLICATION. 

A Manual of Common School Law, by 0. W. Bardeen, editor 
of the School Bulletin. — Publisher, C. W. Bardeen, Syracuse, JST.Y. 

The title of this work indicates its nature. It is not a wholly 
new production, for the first edition was published in 1875, and 
new editions have appeared almost every year, with additions 
and changes required by statutory amendments. But the book 
has now been entirely re-written, and adapted to the existing 
condition of the law. The first part treats of the school officer, 
and the second, of the school teacher. Considerable space is 
devoted to the law concerning the status of the teacher, the 
extent of his authority as teacher, and his control over the 
child. There are moro than 750 references to legal decisions. 
One of the perplexities of teachers managing unruly children 
in country schools has been the extent of their authority to 
punish, and a great many decisions are referred to on this 
subject. The later decisions tond to restrict considerably the 
authority of the teacher, with respoct to corporal punishment. 
In one of the earlier cases a male teacher was sustained for 
whipping a female pupil 21 years of age. Later cases show that 
juries have sometimes found against the teacher even where the 
chastisement was both moderate and appropriate. Teachers 
everywhere will be interested in this valuable manual, and it 
will also be serviceable to the legal profession. 



COURT OF COMMON PLEAS, OHIO, FRANKLIN CO. 

In re " Press-Post." 
Proceedings for contempt — Right of newspapers to report court pro- 
ceedings — Abuse of such right — What will amount to contempt 
of court. 
Pugh, J. — Passing to the oral charge that the Press- Post has 
been publishing matter calculated to obstruct the administration 
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of justice in this case, for the purpose of determining whether a 
formal charge of contempt should be ordered against that news- 
paper, I have read all the editorials and reports published in its 
columns since the trial began. The inquiry could not be extend- 
ed back of that period, for the contempt of law only reaches and 
regulates publications made during the trial of a case. 

A newspaper is granted immunity from responsibility for fair, 
accurate and impartial reports of a trial held in open court, 
and for editorial comments upon the manner of administering 
justice therein, which are made fairly and in good faith. If the 
editor criticises the court or any of its officers, attorneys, wit- 
nesses or parties, unjustly or intemperately, or, if the reporter 
publishes a false or unfair report, during the pendency of the 
'tase, tending to prejudice the public or the jury, and tending to 
obstruct the administration of justice in that particular case, they 
make themselves liable for contempt. 

It is just as pernicious and reprehensible for either the editor 
or the reporter, by such publications, to cast unjust reflections on 
the conduct of witnesses, parties, counsel, jurors or judges, during 
the pendency of the trial, or in any other way to unlawfully 
seek to influence the administration of justice, when such publica- 
tions are liable to be read by the jurors, as it would be for an 
individual to write a letter containing such reflections which 
would be liable to be read by the jurors. These observations are 
fully supported by the decisions of our Supreme Court in the 
State v. Myers, 46 Ohio St. 473. Indeed that court goes much 
farther in the statement of the law. 

An editor or reporter who loves Anglo-Saxon fair play will 
not, in this way, invade the temple of justice even to promote 
and hasten punishment upon what seems to him to be a great 
municipal or public wrong, because such conduct is calculated to 
destroy that benign and humane principle which presumes that 
the accused are innocent till the proof establishes their guilt ; and 
because it tends to deprive the accused of his imprescriptible 
right to be tried by an unprejudiced court and an impartial jury. 

In addition to the punishment for contempt by fine or im- 
prisonment, or both, there are four other remedies for such a 
transgression of the law by the press. 

1. Trial may be deferred till the inflamed temper of the public 
caused by such publications, disappears. 
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2. When the vordiot is adverse to the accused, and is, in whole 
or in part, the product of such inflammation of the public mind, 
it may be set aside. 

3. The jury may be locked up and guarded, during the trial, 
at public expense, to prevent such injurious publications from 
reaching it. 

4. The reporter may be excluded from the court room. 

From the necessarily hasty perusal and analysis of the editor-, 
ials and reports in the Press-Post, published during the time 
mentioned, I cannot conclude that the editorials transcended the 
legal limits for editorial comment and criticism. Some are quite 
pungent, others are picturesque, but they are on the windward 
side of the law. There are some generalizations in other editor- 
ials that are very censorious in character, but since they are not 
addressed to this case, they are not the proper subject of inquiry. 

I cannot, however, reach this conclusion about the reporter's 
work in the issue of the 17th inst., and especially in the head 
lines. They are inflammatory in their character. If they have 
been read by the jurors, or if they should be read by them, as 
they may have been, or may be — a thing which the court cannot 
prevent, they would tend to prevent that calm, deliberate and 
impartial judgment on their part to which the defendants are 
entitled. 

The abuses of the freedom of the press are not as dangerous 
as its suppression would be. The press is a necessary, important, 
and valuable institution in imparting information with respect 
to the conduct of every department of government — the judiciary 
as well as the legislative and executive authorities — information 
to which the people are entitled; but the preservation of the 
right of persons who are accused of crime to a fair and impartial 
trial is just as essential and important in our democratic system 
of government. 

While I think the reporter's work in tho issue of the 17th inst. 
exceeded tho limit of fair and legal reporting, still my judgment 
is that it is not of such a magnitude that the court should pause 
in the trial of this case long enough to hear a contempt case 
based upon it. 

What has been said may serve as a warning against the repe- 
tition of the encroachment upon tho law, and as an admonition 
that if it is repeated tho court will be obliged to adopt one or 
more of the remedies found in the armories of the law. 
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ELECTION LAW. 

The election petitions being over, it is possible to give a resume 
of the most important points whioh the election judges have had 
to decide. 

In the first case, that of the Elgin Petition, the Scotch judges 
gave a startling decision on the question when an election begins, 
a question of vital importance in relation to the return of election 
expenses. They held that the election commences when the dis- 
solution of Parliament or issue of the writ is imminent (or per- 
haps when it is thought by the candidate to be imminent), a 
ruling whioh would make the statutory limitation of a candidate's 
expenditure a nullity. This decision has, however, been disci-edit- 
ed by the judgments in the Lichfield and Lancaster Oases. The 
English judges declined to lay down a general rule as to when 
an election begins, and said it was a question of fact in each 
case. At Lichfield they held that the election commenced many 
weeks before the dissolution, when the candidate, a stranger to 
the district, sent forward an agent, provided money for political 
institutions, ran a newspaper at his own expense, and announced 
his intention to stand. At Lancaster the Court ruled that the 
fact that an individual was asked to stand and did not refuse (or 
accept) did not make him a candidate ; and they held that a resi- 
dent in the district who has always taken an active interest in 
politics does not under these circumstances become a candidate 
because he continues to support objects to which he has always 
contributed. 

On the question when charitable relief amounts to a corrupt 
practice the judges differed in the Haggerston Case; but the 
ruling of Mr. Justice Bruce agrees with the decision of the Court 
in the St George's Case. As a result of the two cases, it may be 
accepted that for a candidate to spend money in the relief of the 
poor is not a corrupt practice when the relief is not distributed 
through a political institution or given with an improper motive. 
According to Baron Pollock the distribution of charity only 
amounts to bribery when it is accompanied by a request for a 
vote, or when it is made colourably on a large scale and without 
due consideration of the needs of the recipients, whence a cor- 
rupt motive may be inferred. 

Charges under the Corrupt and Illegal Practices Act, 1895, 
were brought at Sunderland and at St. George's. The only point 
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worth noticing is the ruling in the Sunderland Case that a false 
statement of fact, calculated to affect the result of the election, is 
within the Act, though it may not be defamatory at common 
law. Thus, to use Baron Pollock's illustration, the Act might 
apply to a statement in a hunting county that the candidate had 
shot foxes, or to one in a manufacturing constituency that he 
hunted five days a week. 

The payment of an elector's tram fare by an agent was held 
at Lancaster not to be an illegal practice, because it was not made 
with the object of inducing the elector to vote. In that instance 
the parties were friends, going together to the polling-station, 
and the agent paid 6d. for the fare of both, an act of kindness 
which is probably done frequently every day in every tramcar 
or omnibus. 

A payment by a candidate for the baiting of horses used in 
the conveyance of voters to the poll was held in the Lichfield 
Case to be within section 7, sub-section 1 (a), of the Corrupt Prac- 
tices Act, 1883, and therefore an illegal practice. 

The question of treating at public meetings arose at Lancaster 
and St. George's. It has been decided not to be corrupt treating 
on the part of a political association to attract the public to a 
meeting by means of refreshments, an election not being immi- 
nent. Nor is it treating for the chairman at a smoking concert, 
not given for the purpose of influencing voters, to " stand drinks" 
to the persons who surround him. 

One result of the petitions has been an expression of grave 
discontent with the present state of election law, though for 
widely different reasons. On the one hand, it is said that the 
Act of 1883 is too severe. A member may be unseated because 
of a single indiscretion on the part of some person over whom he 
can exercise no control, as happened at Southampton to Mr. 
Chamberlayne, because an ardent supporter paid two shillings to 
bring one voter from Winchester. Again, a candidate may in 
ignorance commit acts trifling in themselves but disastrous in 
their results. The cross-petition against Mr. Benn, for instance, 
succeeded because he paid for some laths used in making banners 
for the display of his portrait, and because, having a committee- 
room in his own house, he failed to include the expenses con- 
nected therewith in his return. On the other hand, there are 
austere politicians who think that the decisions as to charitable 



THE LEGAL NEWS. 

gifts point out to a wealthy candidate an easy method of corrupt* 
ing the constituency which he desires to represent. On one matter, 
however, men of all shades of opinion ought to be agreed — viz., 
that the manner in which some of the cases have been prolonged, 
and the recklessness with which unfounded charges have been 
made, are a public scandal. The most flagrant, though not the 
only example, is the St. George's Petition. In that case, 352 dis- 
tinct charges were made against Mr. Marktr, of which 76 were 
struck out before the hearing by order of the Court, and about 
125 were withdrawn during the hearing, while on several others 
no evidence was offered. The discretion which the Court has in 
the matter of costs, which in former cases has more than once 
been exercised against successful petitioners, does not seem to be 
a restraint on such abuses. They might to some extent be checked 
if there were power to order security for more than £1,000, ac- 
cording to the number and return of the charges, and also to 
order an increase of the security in the course of the hearing. 
Such an alteration of the law is the more desirable, because men 
of straw are sometimes put forward as the nominal petitioners.— 
Law Journal (London). 



THE CANADIAN BAR ASSOCIATION 

The preliminary meetings for the organization of a Bar As- 
sociation for Canada, were held at Montreal on Sept. 15th and 
16th, and were well attended. The bdtonnier gtniral, Mr. 
Robidoux, Q. C, presided. On the second day the following 
constitution was unanimously adopted and office bearers were 
elected : — 

Hon. President— Hon. 8ir Oliver Mowafc, K.C.M.G., Q.C. 

President— Hon. J. E. Robidoux, Q.C. 

Vice-Presidents : 
Ontario— O. A. Howland, M.P.P., Toronto. 
Quebec— Hon. T. C. Casgrain, Q.C, M.P., Quebec 

Prince Edward Island— Hon. Frederick Peters, Q.C., M.P.P., Charlottetown. 
Nova Scotia — C. Sidney Harrington, Q.C., Halifax. 
New Brunswick— Hon. Win. Pugsley, Q.C., M.P.P., St John, N.B. 
Manitoba— 3. S. Ewart, Q.C, Winnipeg. 
North- West Territories— Hon. F. W. G. Haultain, Regina. 
British Columbia— Aulay Morrison, M.P., New Westminster. 

Secretary — J. T. Bulmer, Halifax. 

Treasurer— C. B. Carter, Q.Q, Montreal. 
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Council: 
Honorary— The Hon. Sir Oliver Mowat, K.C.M.G., Q.C., Minister of 
Justice. 
- Hon. C Fitzpatrick, Q.C., Solicitor-General. 

Ex-officio— The President, the Vice-Presidents, the Secretary, the 

Treasurer. 
Elected— Hon. Sir Charles Hibbert Tupper, Q.C., M.P., Halifax. 
" Hon. F. I.angelier, Q.C., Quebec. 
" D' Alton McCarthy, Q.C., M.P., Toronto. 

" J. A. Gemmill, Ottawa. 
" Gea F. Gregory, Q.C., Fredericton, N.B. 
Hon. D. McNeil, Q.C., Halifax, N.S. 
Hon. L. H. Davies, Q.C., MP., Charlottetown, P.E.I. 



CONSTITUTION. 

Article 1 — This Association shall be known as the Canadian Bar As- 
soc] ation . Its objects shall be to ad vance the science of j orisprudence and 
international law ; to promote the administration of justice ; to secure 
proper legislation ; to uphold the honor and dignity of the profession of 
the law, and to encourage cordial intercourse among the members of the 
profession in Canada. 

Article 2— Any person shall be eligible to membership in this Associa- 
tion who is a barrister of any Province of Canada, and who shall be 
nominated as hereinafter provided. 

Article 3— The following officers shall be elected at each annual meet- 
ing for the year ensuing : An Honorary President, a President, one Vice- 
President for each Province, a Secretary, a Treasurer, and a Council, 
consisting of the President, the Vice-President from each Province, the 
Secretary, the Treasurer and eight other members; of which Council five 
shall be a quorum. The Minister of Justice and the Solicitor-General of 
Canada for the time being shall be ex-officio members of the Council. 

Article 4— The Council shall be the Executive Committee of the As- 
sociation. It shall appoint such committees as it shall deem proper and 
necessary for the carrying out of the objects of the Association. All by- 
laws shall be made by the Council ; shall be reported to the next annual 
meeting ensuing their adoption, and may be repealed or amended by the 
Association. 

Article 6 — All members of the conference signing the constitution 
shall become members of the Association upon payment of the entrance 
fee. 

Article 6— Subsequently election of all members shall be made by the 
Council, in such manner as the by-laws may prescribe. 

Article 7 — Each member shall pay five dollars to the Treasurer as 
entrance fee and each year thereafter such annual fee not exceeding five 
dollars, as the by-laws shall prescribe. 
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Article 8— The word " province " whenever need in this Constitution, 
shall be deemed to be equivalent to M Province and Territory of Canada." 

At 4 p.m., on Sept. 16th, Sir Alexander Lacoete, Chief Justice 
of the Court of Queen's Bench, addressed the meeting as follows : — 

" Mr. B&tonnier and gentlemen of the Bar, I was not prepared for 
such eulogistic remarks as those with which I have been introduced. The 
Bdlonnier and I are old friends, and I think he wanted in the first place 
to create a favorable impression upon your minds concerning me before 
the delivery of my address. I must, thank him most cordially for what 
he has said, and thank you also for the most gratifying reception which 
you accord me. 

'< Now, gentlemen of the Bar, it is indeed, as the Bdtmnier said 
yesterday, a great honor for Montreal to be the birthplace of the Canadian 
Bar Association. I am proud of add ressing such a distinguished assembly 
on such a memorable occasion. This Association, established upon a 
firm basis, conducted and managed in a liberal spirit, will no doubt have 
a beneficial influence on the future of our country. Our people is com- 
posed of heterogeneou3 elements whioh sometimes generate misunder- 
standings and clashings that trouble the mind of good and peaceful 
citizens. These misunderstandings arise from want of mutual confidence, 
and the want of confidence is due to the absence of frequent and intimate 
relations, which would afford us the means to know and appreciate each 
other. No doubt this is the reason why prejudices are so strong, why 
in some cases we despise instead of appreciating each other. We see 
divisions when harmony ought to reign, that harmony which is so indis- 
pensable to promote the prosperity and greatness of our fatherland. 
(Applause.) 

" An Association whose object is to draw closer and tighter the bonds 
which unite the citizens of the different provinces, which seeks to call 
them together more often and more intimately, naturally commends itself 
to the attention and good will of every true Canadian, but your Associa- 
tion is of special interest because it concerns the union of the members of 
a profession whose influence is greater, I dare say, than any other upon 
society, and which is more apt than any other to dispel those prejudices 
which we deprecate. (Hear, hear.) 

" Associations grow more numerous in our days. Almost every class 
of laborers and trades now seek protection by associating together. Their 
chief purpose is the personal interest of their members, and in their seal 
to save their rights they sometimes encroach upon those of other classes 
and thus become a cause of danger to the commonwealth. The main 
object of your Association is not the personal interest of its members. It 
is true that the profession at large as a body will benefit by it ; but, as 
the lawyer's functions concern the welfare of society at large, that society 
especially shall reap the fruits of your work. 

" I do not believe that your Association will endeavor to assimilate 
the law of the Province of Quebec to that of the others, nor will it try to 
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assimilate the law of the other provinces to our own. Bat 1 am sure that 
no one would object to borrow from one another certain changes and 
modifications (Hear, hear, and cheers) which, though not destroying the 
spirit nor the ensemble of each other's laws, would adapt themselves 
better to the needs of our time and of our country, or would favor the 
intercourse between the provinces. (Hear, hear.) 

" But, in matters falling under the control of the Parliament of Canada, 
the legislation, as a rule, is common to all. As to these matters, your 
Association may be of great service, by- suggesting reforms that will 
answer the needs of the people, by pointing out the dangerous results of 
the passing of some bills laid before Parliament, by watching and criticis- 
ing Federal Legislation. In order to be of more usefulness to society, you 
will likely devote yourselves to the betterment of your profession by 
endeavoring to keep it on a proper level. 

" Honesty, dignity and learning are the principal attributes of an 
advocate. The Association as a corps will set an example to its mem- 
bers by being honest, learned and full of dignity. You will, no doubt, 
facilitate the knowledge of the jurisprudence of each province and thus 
help in the good administration of justice. 

" I must not take any more of your precious time ; let me, however, 
congratulate those who prompted the formation of your Association and 
the work towards it ; let me, with my colleagues now present, wish you 
a complete success. But to obtain success, you must all be actuated by 
the desire of serving cur country and moved by that broad mind, by that 
high respect for each other's opinion, which members of the Bar display 
in the exercise of their profession." (Prolonged applause.) 



List of Signatures. 

Hon. J. E. Robidoux, QC, Montreal; J. T. Bulmer, Halifax; Frank 
Arnoldi, Q.C., Toronto; L. II . Davidson, Q.C., Montreal; John A. McGil- 
livray, Q.C., Uxbridge, Ont. ; Hon. Charles Hibbert Tupper, Q.C., M.P., 
Halifax, N.8. ; R. L. Borden, Q.C., M.P., President Barristers' Society of 
Nova Scotia ; J. Netterville Driscoll, Montreal ; C. A. Stockton, St. John, 
N.B. ; Robert G. Murray, St. John, N.B. ; D. R. Murphy, Montreal ; Thos. 
H.Oliver, Quebec; James Kirby, Q.C., Montreal; W. A. Weir, Mont- 
real; H. Archambault, Q.C., Montreal; R. Dandurand, Montreal; A. W. 
MacRae, St. John, N.B. ; Geo. F. Gregory, Q.C., Fredericton, N.B., David 
Grant, Moncton, N.B.; P. B. Mignault, Q.C., Montreal; R. D. McGibbon, 
Q.< ., Montreal ; Jas. Crankshaw, Montreal ; F. S. Maclennan, Montreal; 
F. L. Ueique, Q.C., Montreal; Percy C. Ryan, Montreal; G. B. 
Cramp, Montreal; Geo. Ritchie, Halifax, N.S. ; L. J. Cannon, Quebec; 
A. EL Poirier, Montreal; John L. Morris, Q.C., Montreal; C. S. Roy, 
Montreal ; W. C. Languedoc, Q.C., Quebec ; C. S. Harrington, Q.C., Hali- 
fax; O. A. Howland, M.P.P., Toronto; J. C Noel, Inverness, Que.; 
Hector Mclnnes, Halifax ; P.'H. Roy, Montreal ; Arthur Olivier, Three 
Rivers; P. N. M artel, Three Rivers; Geo. E. Kidd, Ottawa; R. G. Code, 
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Ottawa ; M. J. Gorman, Ottawa ; H. A- Hutching, Montreal ; Maxwell 
Goldstein, Montreal; A. J. Brown, Montreal; Mneaa A. Maodonald, 
Charlottetown, P.E.I.; Fred. Peters, Q.C., Premier P.E.I., Charlotte- 
town; A. Falconer, Montreal; J. A. Gemmill, Ottawa; W. H. Barry, 
Ottawa; Ernest Dearosiers, Montreal; P. Sheridan, Montreal; R L. 
Murchison, Montreal; Daniel McNeill, Q.C., Halifax, N.S.; Hon. Win. 
Ptigsley, Q.C., M.PP., St. John, N.B. ; A. R. Oughtred, Montreal ; W. 
Herbert Bnrroughs, Montreal ; J. M. Ferguson, Montreal; Charles A. 
Duelos, Montreal ; J. T. Cardinal, Montreal ; Alf. E. Merrill, Montreal ; 
C. B. Carter, Q.C., Montreal ; Horace 8t Louis, Montreal ; L. Forget, 
Montreal; John Dunlop, Q.C., Montreal; S. Beaudin, Q.C., Montreal; 
J. U. Emard, Montreal ; H. Lanctot, Montreal ; G. A. Marsan, Montreal; 
Arch. McGouin, jr., Montreal; F. R. Latchford, Ottawa; H. C. St Pierre, 
Q.C., Montreal; Ernest Pelissier, Montreal; F. Topp, Montreal; J. E. 
Farewell, Q.C., Whitby, Ont. ; Hon. C. A. Geoffrion, Q.C., M.P., Montreal ; 
P. J. Coyle, Montreal; F. S. Lyman, Q.C., Montreal; W. a Stewart, 
Charlottetown, P.E.L, Edmund Guerin, Montreal ; J. B. Abbott, Mont- 
real; IX R. McCord, Q.C., Montreal; S. W. Jacobs, Montreal ; D. G 
Robertson, Montreal ; Eng. Lafontaine, Q.C, Montreal ; R. G. de Lori- 
mier, Montreal ; Arthur Globensky, Montreal; Eug. A. Primeau, Mont- 
real; A. E. Beckett, Montreal; D. McCormick, Q.C., Montreal: F. X. 
Choquet, Montreal ; H. Abbott, Q.C., Montreal ; A. Gagnon, Montreal. 



HOMICIDE— SELF-DEFENCE. 

In a case tried at Philadelphia — Commonwealth v. Bouchet — the 
defendant, Francois Bouchet, was indicted, first count, for man- 
slaughter, and second count for involuntary manslaughter, in 
causing the death of Adam Wilson, a sailor. Bouchet is a West 
Indian. He dressed himself in the white apron and hat of a 
pastry cook and sold cream-puffs on the streets. 

On July 17, 1895, Bouchet was singing and selling his puffs on 
Walnut street near Second, dressed in a spotless costume of 
white. Wilson began teasing him and pulling at his coat, 
when Bouchet told him to leave him alone, and three times 
walked away from Wilson. At the last time Wilson gathered up 
a handful of dirt and throw it at Bouchet, striking him on the 
shoulder, the mud scattering over his coat, necktie, falling into 
his basket and on his puffs. Bouchet then turned and struck 
Wilson two or three blows on the cheek and gave him a kick on 
the hip. Wilson, who was drunk, put up his hand as though to 
grasp Bouchet, slipped and fell on his hip, and rolled over and 
struck his head upon Belgian blocks which were piled in the 
street. Ho died the same day. 
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Arnold, J., charged the jury, inter alia, as follows:— The old 
rale of law that a man who is assaulted by another must submit 
to the assault, and retreat until he can retreat no further, or re- 
treat to a wall, as it is called, has been superseded by a more 
sensible rule, that a person who is attacked may oppose force by 
force and advance in his defence if he deems it necessary. Per- 
sons are no longer under an obligation to submit to a beating, 
when by defending themselves they may avoid harm. They may 
return blow for blow, and it is now agreed that retreat is not 
obligatory. This is wise and just. 

In the present case it appears that the defendant was assaulted 
by a drunken sailor, and, in dofending himself, the act, which 
was an assault and battery on the part of the sailor and a justi- 
fiable defence by the defendant, resulted in the accidental death 
of the sailor. As the defendant was not engaged in the commis- 
sion of a crime, he ought not to be held for the result of an acci- 
dent brought on by the deceased. 

The jury rendered a verdict of not guilty. 



In a note to the above case the Legal Intelligencer, of Philadel- 
phia, says : 

" A great change has been made in the law of self-defence sinco 
the day when Blackstone wrote. In Book III., p. 3, in treating 
of redress which is obtained by the mere act of the parties, Black- 
stone enumerates ' the defence of one's self or the mutual and 
reciprocal defence of such as stand in the relations of husband 
and wife/ parent and child, master and servant. In these cases, 
if the party himself, or any of his relations, be forcibly attacked 
in his person or property, it is lawful for him to / repel force by 
force, and the breach of the peace which happens is chargeable 
upon him only who began the affray. ... It (the law) con- 
siders that the future process of law is by no means an adequate 
remedy for injuries accompanied with force; since it is impos- 
sible to say to what wanton lengths of rapine and cruelty out- 
rages of this sort might be carried, unless it were permitted a 
inan immediately to oppose one violence with another. Self- 
defence, therefore, as it is justly called the primary law of na- 
ture, so it is not, neither can it be in fact, taken away by the 
law of society. In the English law, particularly, it is held an 
excuse for breaches of the peace, nay, even for homicide itself; 
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bat care mast be taken that the resistance does not exceed the 
bounds of mere defence and prevention ; for then the defender 
would himself become the agpressor.' In Book IY., pp. 184-5, 
he says : ' The law requires that the person who kills another in 
his own defence should have retreated as far as he conveniently 
or safely can, to avoid the violence of the assault, before he turns 
upon his assailant ; and that not factitiously or in order to watch 
his opportunity, but from a real tenderness of shedding his 
brother's blood. . . . The party assaulted must, therefore, 
flee as far a* he conveniently can, either by reason of some wall, 
ditch or other impediment, or as far as the fierceness of the 
assault will permit him, for it may be so fierce as not to allow 
him to yield a stop without manifest danger of his life or enor 
mous bodily harm, and then in his defence he may kill his assail- 
ant instantly.' 

" In Blacks tone's time nearly every offence triable in the oyer 
and terminer was punishable by death. There seemed to be 
more solicitude for the life of the brawler than for his victim, 
who was told that he must use no more force than is necessary, 
instead of the better phrase, that a person assaulted may use as 
much force as is necessary to repel the assault, and he should 
not be punished for an excess in the heat of passion, when rea- 
son is silent and has lost her sway. But a gradual change has 
been going on, and now it may be said that persons who are 
assaulted will not be treated as criminals if they follow a natural 
impulse and defend themselves as soon as they are assaulted, in- 
stead of running away. The German proverb, * If 1 choose to 
become a sheep I will be devoured by the wolf,' is suggestive of 
the law of self-defence. 

" In Wharton's Criminal Law, 10th ed., § 486a, it is said that 
the phrase retreating to the wall is used in a figurative sense, in- 
dicating a retreat to the limits of personal safety ; that a person 
assaulted is not bound to wait until a blow is received, § 485 ; 
that the party attacked may follow his adversary until he him- 
self is secure, §486, note 2; and that a person about to be 
assaulted with a deadly weapon may anticipate the blow. The 
opinions of Judge Conyngham, of Luzerne county, in Com. v. 
Seibert, reported in Wharton on Homicide, 2nd ed., 1875, § 507, 
and of Judge Parker, of Massachusetts, in Selfridge's Case, re- 
ported in Wharton on Homicide, § 509, note 4, are emphatic de- 
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clarations of the law on this subject. Apparent imminent danger 
is enough if there is a reasonable and honest belief in its exist- 
ence: Wharton's Criminal Law, § 488, and cases in note; among 
which are Murray v. Com., 79 Pa. 311 ; Pistorius v. Com., 84 Pa. 
158; Abernethy v. Com., 101 Pa. 322. See also Logue v. Com., 38 
Pa. 265, and Com. v. Carey, 2 Brewster, 404. 

c * The Supremo Court of the United States has lately ( April 
20, 1896) decided the law the satne way. In Alberty v. U. S., 
162 U. S., the defendant was indicted and convicted of murder of 
the first degree in shooting and killing a man named Duncan. 
The defendant was separated from his wife because of Duncan's 
attentions to her. On the night of the homicide, Alberty saw a 
man trying to get through his wife's bedroom window. He 
accosted the intruder, who immediately threatened to shoot him 
and advanced towards him. Alberty thereupon shot Duncan, 
whom he recognized by his voice. The district judge instructed 
the jury that this was not justifiable self-defence, because Alberty 
did not retreat as far as he could and try to disable his assailant 
without killing him. 

" The Supreme Court reversed tho judgment, saying, per Brown, 
J. : ' We think that, under the circumstances, seeing a man en- 
deavoring to force an entrance into his wife's bedroom, the hus- 
band was justified in pursuing his investigation, and to prevent 
by force, if necessary, the accomplishment of the intruder's pur- 
pose. And if, in the course of that investigation, he is threat- 
tened with great bodily harm or put in fear of his life, he is not 
bound to retreat, but is justified in resisting attack by any weapons 
within his power.' " 



GENERAL NOTES. 



Incidents of Lord Russell's Tour. — The Lord Chief Justice 
and Sir Frank Lockwood, when they reached New York the 
other day, received the usual amount of attention on the part of 
the newspaper representatives. Lord Russell, we are told by 
one of them, was " dressed in a suit of plaid cassimere, and wore 
a soft brown hat and russet shoes." But what chiefly attracted 
the reporter's eye was the fact that " he was the only member of 
the party who wore his trousers turned up at the bottom/' This 
little characteristic, we are further told, is attributable to the 
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circumstance that, " even more than Mr. Justice Jeune, the Pre- 
sident of the English Divorce Court, he is a thorough follower of 
the fashion-plates.'* When Sir Frank Lockwood was approached 
by the interviewer, he hurriedly remarked, with "a naiveti that 
is so thoroughly characteristic of the man," " Oh ! I'm only Lock- 
wood, you know ; it is Kussell that you want to see.' 1 Questioned 
as to his plans, Sir Frank Lockwood said he intended to go to 
Saratoga, but it was uncertain whether he would deliver an ad- 
dress. "Kussell and Grackanthorpe will do all the talking, and 
I can assuro you that they are quite capable in that direction. 
After leaving Saratoga," Sir Frank added, " I intend to go to a 
place called Ni-Ni-Niagara, 1 think the place is called. At any 
rate, ii's a village at which they have some kind of waterworks, 
I believe. Niagara is the name, is it not. 1 ' — Law Journal, ( London.) 

Dog Law in England. — Section 2 of the Dog Owners' Act, 
1865, provides that the occupier of any house or premises where 
any dog is kept or permitted to live is (with qualifications) to be 
deemed to be the owner of such dog. Such occupier harbors the 
dog. This legislative attempt to fix responsibility leads to legal 
results, interesting indeed to the lawyer, but highly disquieting to 
the mind of the common innkeeper, whether at Leicester (from 
which town the tale comes to us) or elsewhere. That useful 
personage, mine host, is entertaining at his hostelry two guests — 
say Box and Cox. Box is the owner of a dog. Cox, in Box's 
absence, humanely hires a fly and takes Box's dog out for a drive. 
Now Box's is a bad dog — as Mr. Mantelini would say, ' a demncd 
ungrateful bow-wow " — and ho makes a base return for his plea- 
sant airing by flying at the cab-horse and biting it. This mens 
rea, howevor, of Box's dog is immaterial. The result is the cab- 
horse is bitten ; his driver seeks compensation. Against whom? 
The ingenuous layman who has not had the advantage of a legal 
training will at once exclaim, " Against Cox, or, if not. against 
Box ! " The driver — could he have been a barrister in reduced 
circumstances ? — was more astute. He went, not for the true 
owner, not for the vicarious owner, but for the astonished inn- 
keeper, under the section, and he triumphed before a Divisional 
Court composed of the Lord Chief Justice and Mr. Justice Wright 
What with valuables left in his charge, or not left ; what with 
drink, licenses, lien, horses, and now dogs, an innkeeper's life is a 
troubled one, even for this " vale of tears." — 76. 
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CURRENT TOPICS AND CASES 

The Judicial Committee of the Privy Council has 
refused the special application for leave to appeal, made 
by the defendant in the case of Pelland v. Graham, from 
the judgment of the Court' of Queen's Bench rendered at 
Montreal on the 19th of May last. We have not yet 
seen the grounds on which the application was based, 
but it is probable that the principal reason alleged for 
asking leave to appeal was the importance of the question 
involved to the press of the whole country. It will be 
remembered that the plaintiff claimed, and was allowed, 
a small sum of damages for the publication of a report of 
a public meeting in the "Star " newspaper by the defend- 
ant, at which meeting one of the speakers made defam- 
atory remarks concerning the plaintiff. The defence 
was simply, not that the statements were true, but that 
the report was faithful and accurate, and was published 
in the public interest. The question whether the pub- 
lication was in the public interest was submitted to the 
jury, apparently by common consent of the parties. The 
jury answered this question by saying that the publi- 
cation was in the public interest, but judgment went 
against the defendant on the ground that the publication 
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of even a true and faithful report in the public interest, 
of matter affecting the character of a private individual, 
is not privileged. The Court of Appeal maintained this 
judgment,but the grounds of the decision were essentially 
different. The Court unanimously held that the question 
whether the publication was or was not in the public 
interest is for the Court and not for the jury, and although 
both parties had concurred in the present case in leaving 
the question to the jury, it was declared that this was 
contrary to law. The Court further decided that the 
publication, in the case before it, was not in the public 
interest. Had the Court not taken this view of the case, 
it would appear from the observations of the learned 
judge who delivered the judgment of the court, that the 
judgment would have been reversed, for the opinion was 
expressed that the plea of good faith and publication of a 
fair and accurate report in the public interest, that is to say, 
the plea of the defendant in the case under consideration, 
is a good plea to an action of damages based on the 
publication of the proceedings of a public meeting duly 
convened for a lawful purpose. The main contention of 
the defendant was therefore sustained, as far as an obiter 
dictum of the judge pronouncing the unanimous judg- 
ment of the Court, and to which the other members gave 
silent assent, could sustain it, and the only point which 
the appellant could have submitted for decision, if the 
Privy Council had granted leave to appeal, would have 
been whether the question of public interest is one for 
the Court to decide. 



The Bar of Montreal has in Mr. J. J. Day, Q.C., a mem- 
ber who was admitted in June, 1834, and whose name 
has been on the roll for over 62 years. Mr. Day has 
entered upon his ninety-second year, and while suffering 
from some of the infirmities incidental to advanced age, 
still enjoys fair health and the full use of his mental 
faculties. Mr. Day, however, would have to live five 
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years longer to reach the age attained by Mr. Isaac 
Sheffield, of London, England, whose death occurred 
recently. Mr. Sheffield was admitted as a solicitor in 
1824, ten years earlier than the date of Mr. Day's entrance 
into the profession, and had reached the venerable age of 
96 before he died. He was not the oldest member of the 
profession in London, that honour belonging to Mr. 
Charles Bischoff, who was admitted prior to 1824. Mr. 
Sheffield's active connection with the business of his firm 
had ceased, but his mental faculties were vigorous almost 
to the last. 



The whole country has had a laugh over the "business 
is business " episode. The subject of secret commissions, 
however, whether in politics or out of them, is a very 
serious one, and we would direct the attention of our 
readers to the remarkable letter written to the London 
Times by Sir Edward Fry,a retired Lord Justice of Appeal, 
pointing out the various modes in which dishonest profits 
are made in mercantile transactions. This letter is penned 
by one who knows whereof he speaks. The evil is pal- 
pable and enormous, but it is extremely difficult to devise 
a remedy that will not prove illusory. 



Reference was made in a recent issue to the Eight 
Hon. George Denman, son of Lord Denman (at one time 
Chief Justice of the Court of Queen's Bench), as one of 
the three surviving retired judges of the superior courts in 
England. His death is now announced, and the sole sur- 
vivors are Lord Field and Sir Edward Fry. The London 
Law Journal, referring to Mr. Denman's decease, says it 
" would be untrue to say that he was either a great lawyer 
or a great judge. But his innate refinement, his high 
culture, and his manliness and strength of character, in 
conjunction with a real, if not profound, grasp of legal 
principles, enabled him to reach and maintain both at 
the Bar and on the Bench, an even level of excellence 



808 THE LEGAL NEWS. 

which greater lawyers and greater judges have not 
always consistently preserved. Mr. Denman shone in 
private, social, and extra-judicial life to the best advan- 
tage. He was a chivalrous, true-hearted English gentle- 
man." The deceased judge was one of the eight surviv- 
ing serjeants-at-law. 

The Queen, during her long reign, has witnessed many 
changes in her judiciary. When Her Majesty ascended 
the throne Lord Cottenham was Lord Chancellor, and 
since that time she has had twelve other keepers of the 
Eoyal conscience, namely, Lord Lyndhurst, Lord St. 
Leonards, Lord Cranworth, Lord Chelmsford, Lord 
Truro, Lord Campbell, Lord Westbury, Lord Cairns, 
Lord Hatherley, Lord Selborne, Lord Herschell, and 
Lord Halsbury. When Her Majesty began to reign, 
Campbell (afterwards Lord Campbell) was attorney 
general ; Lord Abinger was Chief Baron of the Ex- 
chequer, and the reports of Meeson anil Welsby were 
only in the second volume. Lord Denman, the death of 
whose son at a good old age has just been recorded, was 
Chief Justice of the Queen's Bench. Coleridge, the 
father of the late Lord Chief Justice of England, was one 
of the judges. Tindal, a name famous in the reports, was 
Chief Justice of the Common Fleas. The late Lord 
Blackburn, Sir George Jessel, Lord Coleridge, and other 
famous persons were unknown, and even Cockburn then 
wore a stuff gown. 

QUEEN'S BENCH DIVISION. 

London, 8 February, 1896. 

In re Arton (31 Law J.) 

Extradition — Treaty with France — French and English versions- 
Crime, Falsification of accounts — 'Faux' translated 'forgery 9 
—Extradition Acts, 1870 and 1873. 

This was a rule nisi calling upon the Home Secretary, the chief 
metropolitan magistrate, and the French Government to show 
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cause why a writ of habeas corpus should not issue to bring up 
Emile Arton, committed for extradition, upon the ground that 
no forgery according to English law had been committed in the 
falsification of accounts and in the using of falsified accounts 
imputed to him ; and that he could not, therefore, be committed 
for 'faux? the French equivalent or translation of 'forgery.' 
Further, that he could not be committed for such falsification (1) 
because it was not in the order of committal described as com- 
mitted by Arton as a director or member of a public company, or 
as clerk or servant, which would be necessary to constitute 
falsification according to English law ; and (2) that, even if the 
committal were amended in this respect, such falsification was 
not an extradition crime within the treaty. 

The Attorney-General {Sir B. C. Webster, Q.C.), The Solicitor- 
General (Sir B. B. Finlay, Q.C.) and H. Sutton showed cause. 

Charles Mathews in support. 

The CouaT (Lord Russell, L.C.J., Wright, J., and Kennedy, 
J.) held that the crime of falsification of accounts was an extra- 
dition crime according to and within both the English and 
French versions of the treaty — in the English version under the 
eighteenth head of Art III., and in the French version under the 
second head of the same article. It was a crime in respect of 
which the Government of this country had solemnly engaged 
(other conditions being fulfilled) to grant extradition. Further, 
whether regarded as forgery or falsification of accounts, it was a 
crime within the Extradition Acts, 1870 and 1873. The British 
and French texts of the treaty were not translations of one 
another, but different versions which were, however, in substan- 
tial agreement. The crime was a crime against the law of both 
countries, and in substance to be found in each version of the 
treaty, though under different heads, and the claim for extra- 
dition must be given effect to. Rule discharged. 



CHANCE RY DIVISION. 

London, 24 July, 1898. 

Before Homer, J. 

In re Doetsch (31 L. J.) 

Matheson & Co. v. Ludwiq. 

Agreement — Foreiyn law — * Lex loci contractus 1 — * Lex fori J 

The plaintiff* wero creditors of a partnership firm ofSundheim 
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& Doetscb, who carried on business in Spain ; the plaintiffs' 
claim arising under an agreement between themselves and the 
partnership executed in London in November, 1893. Doetsch 
died in 1894 domiciled in England, and having appointed the de- 
fendants his executors. 

The plaintiffs brought this action, claiming that the surplus of 
the testator's estate, aftor satisfying his separate debts, was 
liable in equity to the joint debts of himself and his partner in 
respect of the partnership, and claiming administration. The 
defendants pleaded that the plaintiff's rights under the contract 
were governed by Spanish law, according to which the plaintiffs 
were not entitled to have any part of the testator's estate applied 
in payment of the debt due from the partnership, unless and un- 
til the plaintiffs had (as they had not) had recourse to and had 
exhausted the property of the partnership. 

Romer, J., held that the objection failed. The difference be- 
tween the laws of the two countries was a difference of procedure 
only. It was clear that, according to English law, the plaintiffs 
were entitled to claim against the assets which were being 
administered in England before proving that the partnership 
property was exhausted, and the Spanish law did not affect their 
fights hore (Bullock v. Caird, 44 Law J. Rep. Q. B. 124; L. R 
10 Q. B. 276). The plaintiffs' rights were governed by the law 
of England, that being the lex loci contractus. 



TRADES UNIONS AND PICKETING. 

A definition as to how far workmen can carry a strike, ac- 
companied by picketing, has been given in the Court of Appeal 
in the case of Lyons v. Wilkins. Some workmen (the plaintiffs 
hands), in the fancy leather trade, went on strike. They after- 
ward not only picketed plaintiff's place but threatened another 
employer (an outside firm) with whom they had no dispute that 
if he, the outside firm, dealt with the plaintiff, they, the workmen, 
would bring out the outside firm's hands and picket the place. 
The defendants were the secretary and a number of the executive 
committee of the Amalgamated Society of Fancy Leather 
Workers. The plaintiffs applied for an injunction in the Division- 
al Court to restrain the defendants from inducing, or conspiring 
to induce, persons not to enter into contracts with the plaintiffs, 
and the court granted the injunction. The defendants took the 
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case to the Court of Appeal, and submitted that there was no 
evidence whatever of malicious intention, and that a strike on 
the part of the workmen being legal, it could not bo illegal to in- 
duce persona to do a legal act. The respondents pointed to the 
facts of appellants causing workmen to leave another employer 
in order to injure respondents, by preventing that employer doing 
work for them, and those were malicious acts which justified the 
injunction. The Court of Appeal adopted the respondent's views 
and rejected the appellants' contention. The appellants were 
committing an illegal act which might have the effect of ruining 
the business of the respondents if it was not interfered with by 
injunction. This trade union had gone far beyond any right 
which the statute gave them, and what they were doing was cal- 
culated and intended to injure the plaintiffs in their business. An 
injunction was accordingly issued to restrain the defendants, their 
servants and agents, from watching or besetting the plaintiffs 
works for the purpose of persuading or otherwise preventing, 
persons from working for them, or for any purpose except merely 
to obtain or communicate information, and also from preventing 
other persons from working for the plaintiffs by withdrawing 
workmen from the employment of those persons. This decision, 
therefore, affirms the fact that an employer selling his products 
to another employer, who happens to have a dispute with his 
hands, shall not render him liable to be struck against for doing 
so. Amongst the arguments of the appellants was that, amongst 
the acts done by the pickets, was one merely to wait about the 
premises and try to persuade would-be applicants for work to go 
away. This point as to persuasion was not a sound one, for 
though when the statute dealing with picketing was going through 
parliament it was stated that " peaceful persuasion " would be 
permitted, yet there was no sanction given to this view when the 
act was actually passed. Picketipg, being confined only to the 
obtaining or giving information, is, therefore, now not of much 
practical use. For new workers at a place where a dispute is 
going on soon have all information given them, and can obtain 
information by using their eyes. A point on the law of evidence, 
when the case was in the Divisional Court, was whether the 
statements made by the pickets, emplo3'ed by the executive com- 
mittee, might be put in evidence against the defendants. The 
pickets were employed by the defendants to prevent persons 
from working for the plaintiffs. That they might do by fair 
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persuasion, or they might do it by intimidation, which would be 
wrong. What passed in conversation between persons employed 
as pickets and others was part of the res gestae, and was admissible 
in evidence, and the defendants could not bo made irresponsible 
for the acts of the picket they employed. The following cases 
were referred to : Temperton v. Russell (1893), 1 Q. B. 715, 9 T. 
L. R 393 ; Flood v. Jackson (1895), 2 Q. B. 21, 11 T. L. E. 335, 
and the Mogul c&Be. — T. F. Uttley, in the London Law Magazine. 



EXTRADITION LAW. 

By the latest accounts from France, Arton, who was concerned 
last spring in making leading cases in the English law of extradi- 
tion, though convicted by the Cour d Assises of the charges for 
which he was surrendered, has now got the conviction quashed 
on grounds alleged to be technical, but probably of some sub- 
stance; for the French judicial authorities found even more 
difficulty than our Lord Chief Justice in discovering the exact 
offence against French law which Arton could be said to have 
committed. 

A charge of larceny within the jurisdiction of the French Be- 
public, preferred at Bow Street on August I and 8, illustrates 
well the difficulty created by different systems of criminal juris- 
prudence. French and German law permits the trial within the 
national territory of offences by a subject wherever committed, 
if such offences constitute a breach of the national criminal law. 
English law follows, with certain statutory exceptions, the old 
theory that jurisdiction, especially in criminal matters, is terri- 
torial. France and Germany having power to try their own sub- 
jects, will not agree to extradite them for offences abroad ; and 
England, in dealing with these States, reciprocally refuses to 
surrender her subjects to them, although she cannot try them for 
the offence involved. The Larceny Amendment Bill, now assured 
of the royal assent, will get rid of this anomaly in cases where 
Britons receive here goods stolen abroad. But the Briton who 
thieved in France and Germany will still be free from prosecution 
if he can got here; and in the case before Mr. Lushington the 
anomaly goes a little further. The man accused is a German by 
birth, but before the date of his alleged offences in France had 
been naturalised as a British subject, thereby relieving him, if 
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guilty (an assumption we neither make nor suggest), from the 
penalties of the laws of the lands of his birth, adoption, and 
offending. The present state of the treaties and our law makes 
England a sort of asylum for the astuter criminal. — The Law 
Journal (London). 



IMMUNITY OF JUDGES. 

In the House of Lords (August 10), the Earl of Stamford 
asked whether the attention of Her Majesty's Government had 
been called to the caso of Anderson v. Gorrie et al. 9 the defendants 
being judges of the colony of Trinidad, tried in London in May, 
1894, before the late Lord Chief Justice and a special jury, when, 
notwithstanding that the jury found a verdict in express terms 
that one of the defendants oppressively and with malice over- 
strained his judicial powers to the prejudice of the plaintiff and 
the wilful perversion of justice, and* found a verdict for the plain- 
tiff for 5007., the Lord Chief Justice directed judgment to be 
entered for the defendant on the ground that such an action did 
not lie against a judge, which judgment has been upheld by the 
Court of Appeal ; and whether the Government was prepared to 
initiate or support legislation with a view to rectifying or de- 
claring the present state of the law upon the points involved in 
these judgments. 

The Lord Chancellor said no one could complain of the noble 
lord in bringing forward the question or of the kindly and judi- 
cial spirit in which it had been treated. He had some difficulty 
in answering the specific matter of the question, for the roason 
that the decision of the Court of Appeal was still open to appeal 
to that House, and he therefore did not want to express an opinion 
judicially upon it. But, speaking generally, an action did not 
lie against a judge at the instance of a suitor who thought himself 
injured by the judgment of the judge. Tho immunity of the 
judges from such actions was of great importance in the interest 
of justice. For centuries judges had been appointed in this coun- 
try against whom no imputation could be made, and their high 
character was due in a great measure to their independence, not 
only of plaintiff and defendant, but their independence of the 
Government also. There was no pecuniary remedy for a suitor 
against a judge, but any judge could be removed from his office 
by an address from both Houses of Parliament. 
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THE EXTRADITION DIFFICULTY. 

The possibility and probability of the extradition to the 
United Kingdom of Tynan and his supposed accomplices arrested 
in Holland has continued to be the subject of much discussion in 
its diplomatic, political and legal aspects. There is, we fear, no 
possibility that, under the treaties, any of the accused will be 
extradited. The charges of dealing with explosives apply 
equally to Tynan and Hall and Kearney. At present there is no 
distinct* allegation that these three men have done anything 
within British territory which is an offence against the 
Explosives Act of 1883, but merely that they were co-conspir- 
ators with Bell, arrested in Scotland. Nor is there yet any 
information as to an overt act by Bell within the jurisdiction. 
So far as yet appeal's, none of the accused is a British subject ; 
consequently their acts outside our territory do not create any 
criminal liability within it. t But there remains the question 
whether they havo sent letters or explosives into British territory 
under such circumstances as to bring them within the scope of 
the much doubted decision in accordance with which a German 
was extradited as a fugitive offender for obtaining money by 
false pretences by letters written in England and posted to 
Germany. It is hardly consistent even with continental views 
of criminal jurisdiction to surrender to a foreign State persons 
not subjects of that State in respect of acts done ouiside its 
territory. In such a case the proper course would be to pro- 
secute them in the State in which the acts are done if they are 
criminal there. If they are not prosecuted there, by all rules of 
extradition practice they would not be liable in any event to be 
surrendered. In the case of the men arrested in Rotterdam, their 
offence, if any, would seem to have been committed in Belgium, 
and surrender by Holland, if made at all, would be to Belgium, 
tho proper forum for their trial. And even assuming that any 
act has been done in British territory, we do not see how the 
accused fall within the treaties. Thoso with Belgium, France, 
and Holland all deal with murder or attempt to murder; but 
there is nothing at present from which more than conspiracy or 
incitement to murder could by any means be inferred, and we 
have grave doubts whether these forms of offence fall within the 
treaties. The treaties with Belgium and France include 
malicious injury to property where the offence is iudictable, but 
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not the attempt or conspiracy to commit this offence; and 
though the treaties apply to accessories (complices) as well as 
principals (auteurs), this provision appears to apply to the com- 
plete offence, and not to attempts to commit it. These consider- 
ations exclude, in our opinion, the possibility of surrender under 
the treaties for any dealings with explosives, with whatever 
intent — a view which the advisers of the Government seem to 
share. 

The charge against Tynan of complicity in the Phoenix Park 
murders stands on a different footing. At the date of the mur- 
ders he was a British subject and in Dublin, and the grand jury 
have returned a true bill against him as one of the murderers. 
Even before the bill was found he had left Ireland, and he has 
become a citizen of the United States, and his surrender from the 
States has, we believe, been refused on the ground that the 
murder was a political offence. The fact that he is an American 
citizen is not, per ««, any ground for refusal by France of his 
surrender. French subjects are not extradited to England, but 
there is good reason for saying that the United States will raise 
no objection on the ground of nationality to his surrender. In 
the case of Dr. Herz, also an American citizen, France did not 
hesitate to demand, nor did the United States oppose his sur- 
render; and in England the nationality of the fugitive is im- 
material for extradition purposes except in the few cases — e. g., 
France and Germany — where a foreign State will not extradite 
its own citizens. Neither under the Ashburton Treaty nor that 
now in force with the United States is nationality a bar to sur- 
render. But two obstacles remain, one of French criminal 
procedure, the other the question whether the Phoenix Park 
murders were a political crime. Art. 637 of the French Crim- 
inal Procedure Code limits the right to presecuto for crime to a 
period of ten years from its commission or the last act d'instruc- 
tion criminelle ou de poursuite. Beyond application to the United 
States and issue of warrants on the indictment found, nothing 
has been or could have been done since 1882 in the case of 
Tynan, the procedure by outlawry being practically obsolete and 
not having been applied, although resort to this procedure might 
have resulted, or might even now result, in a judgment corres- 
ponding to the French conviction par contumace. The treaty 
with France definitely provides that a fugitive offender is not to 
be surrendered if prescription has been acquired in respect of 
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the offence by the law of the country from which his extradition 
is sought. This being so, it is difficult to see how under the 
treaty Tynan can be extradited. Even were this obstacle over- 
come, the United States, having refused to extradite Tynan on 
the ground that his offence was political, would probably use 
their good offices on his behalf as their citizen to get the French 
Government to take the same view of the offence. So far as the 
English reading of the treaty is concerned, the cases of Castioni, 
Francois, and Meunier are all against the theory that murder 
committed with the objects avowed by the Invincibles falls with- 
in the category of political crime, and the present relations of 
France and Russia render it difficult for the former to adopt 
such a doctrine. The difficulties involved in the definition of 
political crime will probably lead the French authorities either 
to expel Tynan or to refuse his surrender on the ground of pres- 
cription, without attempting to deal with the political aspect of 
his supposed offence. — Law Journal (London). 



SECRET COMMISSIONS IN TRADE. 

Ex-Lord Justice Fry, in his letter to the Times, referred to 
elsewhere, writes: — 

The observations made by the Lord Chief Justice in a case a 
few weeks ago called attention to the evils which flow from 
secret commissions so often claimed and paid in commercial trans- 
actions. I want to ask your leave to make a few observations 
on this and kindred subjects. 

If one inquires whether the morality exercised in the conduct 
of business in this country is satisfactory or not, and answers this 
question from the sources of information open to the public, I 
fear that the answer must be in the negative. 

Let me enumerate some well-known facts : — 

1. Over-insurance of vessels. We know the efforts which have 
been made to check this evil, but he would, I fear, be a sanguine 
and credulous man who believed that the evil had disappeared, 
and, when one considers how nearly this sin approaches to the 
crime of murder, this consideration is startling. 

2. The bad and lazy work too often done by those in receipt of 
wages — who give not their best, but as good as they think fit. 

3. The adulteration of articles of consumption — to check which 
a whole army of inspectors and analysts has been called into ex- 
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istence and has to be maintained, and yet much probably remains 
to be wished for in this respect. 

4. The ingenuity exercised in the infringement of trade-marks 
and the perpetual strain exhibited by rival traders by some de- 
vice or the other to get the benefit of the reputation or name of 
some other maker or firm. 

5. A whole class of frauds exists in the manufacture of goods 
by which a thing is made to appear heavier or thicker or better 
in some way or the other than it really is. In these cases the 
first purchaser from the maker is often as fully cognisant of the 
truth as the maker himself, and the deceit is designed to operate 
upon the ignorant ultimate purchaser. 

6. Lastly, but not least, bribery in one form or the other riddles 
and makes hollow and unsound a great deal of business, including 
transactions in which the professions of engineers and architects 
are interested. Sometimes the bribery is effected by the payment 
of a single sum, more often under the name of a commission or 
by way of percentage ; sometimes pickings aro secured under 
the form of a royalty on a worthless patent or stipulations as to 
the firms from which articles aro to be obtained for use in the 
work to be done. 

These practices are a disgrace to our civilisation; they are 
specially disgraceful in an age which prides itself on its recogni- 
tion of that social tie between man and man which every one of 
these practices tends to break or loosen. 

To what extent our country is worse than other countries ; 
to what extent this ago is worse than those which have gone be- 
fore ; to what extent these practices stand in the way of the 
prosperity of our trade, I am not concerned to inquire. It is 
enough that they exist. Though I should be very sorry to re- 
commend honesty on the ground that it is the best policy, I still 
hold it to be true. 

Is it not possible that the great professions of engineers and 
architects may bestir themselves and consider whether something 
cannot be done to check practices which the honourable members 
of their callings admit and deplore ? Is it too much to hope that 
the great body of honest and straightforward manufacturers and 
traders who find themselves hampered and vexed by the dishonest 
practices of those around them can pluck up heart of grace to ex- 
pose and put down what I know harasses them from day to day ? 
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AUTOMATIC GAS METERS. 

On April 13, Frederick Newton, of Victoria Dock Road, Custom 
House, appeared at the West Ham Police Court, to an adjourned 
summons, obtained by the Gas Light and Coke Company, for 1Z. 2s. 
7rf., the price of gas supplied to him at his premises. — Mr. R. 
Humphreys appeared for the Gas Company, and Mr. Frederick 
George for the defendant. — The case, which was first heard a 
fortnight ago, and was adjourned in order that the magistrate 
might consider the various points raised, presented a number of 
points of interest to gas consumers who are supplied with gas 
by means of an automatic gas meter, which, by putting a penny 
in the slot, allows 25 cubic feet of gas to pass through the meter. 
In this case the automatic gas meter went wrong, and the com- 
pany charged for gas which the meter showed had passed through 
it, deducting, however, the various pennies that had been put in 
the slot. 

Mr. Baggallay, in giving his decision, said that in February, 
1895, the defendant entered into a contract with the Gas Com- 
pany by which he agreed to pay 2s. 10<£, the current price per 
1,000 cubic feet for gas, as registered by the meter supplied by 
the company, and also to pay 6d. per 1,000 feet as rent for the 
use of fittings, including a cooking stove and pendants, making a 
total rate of 3a. 4d. per 1,000 feet. Attached to the meter, as 
supplied by the company, was * a piece of machinery' which, 
' while it worked correctly/ prevented any gas passing from the 
company's main into the meter unless the consumer paid in ad- 
vance for the gas by putting pennies into a slot, the effect of 
which was that for each penny put in 25 feet of gas were allowed, 
to pass into the meter. For several months all worked well, and 
the number of pennies found in the machine by the inspector on 
his periodical calls corresponded with the gas consumed as indi- 
cated by the meter. In October it was discovered that the valve 
in the attachment had failed to limit the supply to 25 feet pet- 
penny, only 8s. lOd. being found in tho machine, while the meter 
indicated that 1/. worth of gas had passed through the meter. 
This deficiency was further increased during tho first fortnight 
in November, only 4d. being found in the money-box, instead of 
lis. 9c/., which, as recorded by the meter, should be there. The 
meter, apart from the ' pennydh-the-slot' attachment, was tested, 
and proved to be in perfect working order. It was clear, there- 
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fore, that the defendant had consumed IL 2s. W. worth of gas 
more than he had paid for, and for this amount he was sum- 
moned. On his behalf it was contended that the company was 
responsible for the accurate working of the attachment, and that 
if moro than 25 feet per penny were allowed to pass through in- 
to the meter the consumer ought not to pay for the excess. Ho 
could not accept that view. There might, perhaps, have been 
some force in it if there had been no special agreement in the 
case. The defendant, however, contracted to pay for the gas 
supplied as registered by the meter, and thero was nothing in the 
agreement which limited the liability of the consumer to the pen- 
nies which he put into the slot. Another point urged on behalf 
of the defendant was that the Act gives no power to the company 
to sue in the Police Court except for the price of gas supplied. 
The words of section 23 of the Gas Works Clauses Act, 1871, 
are : k In case any person who should have been supplied with 
gas shall neglect or refuse to pay the amount due in respect of 
such supply/ the company may take proceedings before the 
magistrate to recover the amount ; and by other sections in the 
Act it appears that the company is authorised to charge a rent 
or rate in addition to the price of gas for the use of fittings such 
as are ordinarily required by a consumer. I am therefore of 
opinion that the company is entitled to recover in this Court for 
the amount claimed, and I give judgment against the defendant 
for R 2s. W., the amount claimed, and 12s. costs. The order is 
for payment of the money, or, in default, distress. 



GENERAL NOTES. 



Alimony Claimed by Husband. — The new woman has long 
since been admitted to the bar in most of the States. The 
married woman's statutes have emancipated her from the dis- 
abilities of coverture as to her property rights, and the policy of 
these statutes practically emancipates her person from the control 
of her husband. She now sues for the seduction of her husband, 
as freely as the husband for her seduction. The bicycle has com- 
pleted what the legislatures and courts havo left undone, by 
clothing her in the manly costume, and exhibiting her to the 
world in the character for which she has long pined — as a two- 
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logged animal. But it has remained for Jndge Gibbons, ot the 
Circuit Court of Cook County, Illinois, to teach her that with the 
benefits of manhood, she must accept the burdens which accom- 
pany it. The learned and progressive judge holds that where she 
files a bill for divorce against her husband, and has money in her 
trousers pockets and he has none, she must allow him temporary 
alimony until the final hearing, and furnish him funds for counsel 
fees. The opinion is a learned one, and is reported in the May 
number of the Chicago Law Journal. We see the court winking 
its left eye as it closes its opinion with the maxim that " What 
is sauce for the goose is sauce for the gander." — Va. Law Remit- 
ter. 

Suicide and Life Assurance. — An American judge has ruled 
that there is in every policy of life assurance an implied warranty 
on the part of the porson taking out the policy that the assured 
will not terminate his own life (Hitter v. The Mutual Life As- 
surance Company). His view is that the premiums of the office 
are calculated on the course of ordinary events — of lives running 
out to their natural termination — that the assured knew it and 
contracted on the basis of that common understanding. For 
some pessimists, no doubt, of the Schopenhauer type who are 
tired of life a policy for a handsome sum and suicide to follow 
presents a very eligible mode of making provision for a family; 
but surely life assurance companies reckon with this morbid 
residuum in their tables of mortality, or ought to do. The sounder 
method of dealing with the matter is not to postulate an implied 
warranty — implied contracts are always dangerous — but to rely 
on the legal doctrine that a man cannot benefit by his own felony. 
Suicide, if wilful, is felo de se, and in English law disentitles the 
assured to benefit by his own criminal act — that is, disentitles 
him, or rather his estate, to the policy moneys (Cleaver v. The 
Mutual Reserve Fund). The doctrine has this advantage, too, 
that, involving as it does a personal disability only of the wrong- 
doer, it does not prejudice persons claiming through him bona fide 
and for value. — Law Journal (London). 
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CURRENT TOPICS AND CASES. 

The roll of the Court of Review, at Montreal, is still 
very much crowded, notwithstanding the active effort 
made by the Bench to clear off all arrears, some 250 to 300 
cases having been heard and disposed of within the last 
year. The tribunal of review was intended to provide 
an inexpensive and speedy mode of rehearing cases before 
three judges, and the object of the law is defeated in part 
when the roll becomes so encumbered that nearly a year 
necessarily intervenes between the inscription and the 
judgment. The question may arise, whether it has not 
been made too easy to go to review. To take an appeal 
to the Queen's Bench the party must give substantial 
security for costs, but to go to review he has merely 
to deposit a small sum of money, which was intended to 
be sufficient to cover the opposite party's costs if the 
review were unsuccessful. But, as a matter of fact, it 
does not at present cover these costs. This is not what 
was contemplated when the Court of Review was 
constituted. Either sufficient security should be given, 
or the deposit should be increased to an amount that 
would cover the costs of the successful party. The 
original judgment is confirmed in such a large proportion 
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of the cases taken to Review, that it is difficult to assume 
that the party inscribing has always a well grounded hope 
of success, and we are at a loss to discover any good 
reason why an inscription, which may be made solely 
for the sake of delay, should be permitted, without 
protecting the other side against the costs occasioned by 
his opponent's resort to the Court of Review. 

.The painful circumstances under which the life of a 
member of the Montreal bar came to an end on Sunday, 
the 1st instant, suggest the inquiry whether the profession 
of the law is not in danger of becoming overcrowded. 
The coroner's jury found that the deceased terminated his 
life by poison, while suffering under temporary discour- 
agement. There is reason to fear that, at the present 
time, too many young lawyers of fair ability and 
education do not find the prospects of the profession very 
encouraging. The facilities provided by the universities 
and law schools have been useful in the spread of know- 
ledge ; but, on the other hand, this smoothing of the 
path to callings in which a certain amount of preliminary 
knowledge is requisite, tends to attract a large number 
of young men to the professions which seem to offer the 
most ready, or perhaps the only avenue to advancement. 
The danger is that the number within the legal profession 
may become so great that a living wage will be beyond the 
reach of the majority. A similar complaint has recently 
been the subject of discussion in England, where solici- 
tors often find it hard to obtain the means of existence. 



The Larceny Act passed by the Imperial Parliament 
during the present year (chapter 52 of 1896) contains a 
provision of general interest. The Act of 1861, section 
114, made receipt in England of goods stolen in Scotland 
or Ireland subject to the same penalties as if the theft 
had been committed in England. By the Act of 1896 
this provision is extended to cases where the theft took 
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place outside the United Kingdom of Great Britain and 
Ireland, that is to say either in a British possession or a 
foreign country. The statute of this year applies to 
receipt or possession of property stolen, taken, extorted, 
obtained, embezzled, converted, or disposed of under 
circumstances such that, if the act had been committed 
in the United Kingdom, the person committing it would 
have been guilty of an indictable offence according to the 
law for the time being of the United Kingdom. 



LIABILITY OF A LUNATIC FOR NEGLIGENCE. 

The case of Williams v. Mays, which has been appearing in 
various New York Courts at irregular intervals during the last 
two years, and which probably has not even yet been finally 
decided, is remarkable for the human as well as legal interest 
that attaches to it. The facts of the case are refreshingly 
unusual. The defendant, who was one of several joint owners in 
a vessel, contracted with his co-owners to sail her under certain 
conditions, not necessary to be here detailed, but which, the 
court decided, made him not an agent but a charterer, or owner 
pro hac vice. On a voyage south the vessel met with severe 
storms, and her captain, the defendant, for more than two days 
was almost constantly on duty. Finally, becoming exhausted, he 
want to his cabin. The mate who had been left in charge, hav- 
ing found that the rudde was broken, went down for the captain 
and brought him on deck. The latter refused to recognize that 
the vessel was in danger, and declined the aid of two tug-boats, 
the masters of both of which offered to tow him to safety. In 
consequence, the vessel drifted on shore in broad daylight, and 
became a total wreck. The assignee of the rights of the com- 
pany that insured the vessel brought suit. The defendant 
captain's sole defence was that from the time he entered his 
cabin till he found himself in the life-saving station he was 
totally unconscious and insane. 

In November, 1894, the case came before the Court of Appeals 
squarely on the question : Is one, insane by act of God, liable for 
torts of negligence ? By a bare majority, the court decided in 
the affirmative, but added : " If the dofendant had become insane 
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solely in consequence of his efforts to save the vessel during the 
storm, we would have had a different case to deal with. He was 
not responsible for the storm, and while it was raging his efforts 
to save the vessel were tireless and unceasing, and if he thus 
became mentally and physically incompetent to give the vessel 
any further care, it might be claimed that his want of care ought 
not to be attributed to him as a fault. In reference to such a 
case, we do not now express any opinion." Williams v. Hays, 
143 N. T. 442. After a new trial, this reserved question came 
before the Supreme Court, which held that, applying the prin- 
ciple stated by the Court of Appeals, it could make no possible 
difference how the defendant became insane, or " what caused 
the disease or mental condition that prevented him from exer- 
cising the care or skill that he was bound to exercise." Williams 
v. Rays, 37 N. Y. Supp. 708. 

The position of the Supreme Court is undoubtedly logical and 
necessary. If the general rule holds liable one rendered insane 
by act of God, it would require an unwholesome exercise of 
ingenuity to make an exception in favor of one rendered insane 
by extra and commendable effort. The proposition laid down by 
the Court of Appeals, on the other hand, seems hardly defensible. 
It is a subject on which there is a wide disagreement of the 
authorities (see 10 Harvard Law Review, 65), and which there- 
fore may well be settled in the pure light of reason. The Court 
of Appeals rested its decision on two grounds. First, that pub- 
lic policy required that a lunatic should be liable, which view 
appears to be largely fanciful ; and second and chiefly, that 
" where one of two innocent persons must bear a loss, he must 
bear it whose act caused it." This last proposition clearly 
belongs to the doctrine of absolute liability, which was never to 
be defended with adequate reason, and which is now generally 
discredited. Even the Court of Appeals, in the principal case, 
while laying down a rule of absolute liability showed an un- 
willingness to stand squarely on such a doctrine by reserving 
opinion on a possible phase of the case before them. A theory, 
the advocates of which are forced to striking inconsistencies, 
does not commend itself to reason. The modern and enlightened 
view is thus stated by Beven, Vol. l,p. 52, 2d ed.: "Liability for 
trespass is not absolute and in any event, but dependent on the 
existence of fault." ' (Also Brown v. Kendall, 6 Cush. 292. 
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Holmes on the Common Law, 77 et seq.) If blame or fault is 
indeed the basis of liability in fort, how can one blamelessly and 
totally insane be liable for the consequence of his negligence ? 
To hold that he is, certainly is a step in the wrong direction. — 
Harvard Law Review. 



WORDS AND PHRASES— ' SEAWORTHY.' 

Whether a ship or vessel is ' seaworthy ' or not is a question 
which chiefly arises as regards charterparties, bills of lading, 
and marine insurances. The meaning of the term is the same in 
each of these transactions ; but as the question probably arises 
more frequently in reference to a policy of marine insurance than 
any other transaction, we propose to consider the meaning of 
1 seaworthy ' from that point of view. 

1 By being a seaworthy " is meant that the ship shall be in a 
fit state as to repairs, equipment, and crew, and in all other res- 
. pects, to encounter the ordinary perils of the voyage insured, at 
the time of sailing upon it. If the assurance attaches before the 
voyage commences, it is enough that the state of the ship be 
commensurate to the then risk ; and if the voyage be such as to 
require a different complement of men, or state of equipment in 
different parts of it — as if it were a voyage down a canal or river 
and thence across to the open sea — it would be enough if the 
vessel were, at the commencement of each stage of the navi- 
gation, properly manned and equipped for it. But the assured 
makes no warranty to the underwriters that the vessel shall 
continue seaworthy, or that the master or crew shall do their 
duty during the voyage ; and their negligence or misconduct is 
no defence to an action on the policy whore the loss had been 

immediately occasioned by the perils insured against The 

great principle, established by the more recent cases, is that if 
the vessel, crew, and equipments be originally sufficient, the 
assured has done all he contracted to do, and is not responsible 
for the subsequent deficiency occasioned by any neglect or mis- 
conduct of the master or crew ' (per Mr. Baron Parke, in deliv- 
ering the judgment of the Court in Dixon v. Sadler, 5 M. & W. 
414, confirmed in error, 8 ib. 895 ; 9 Law J. Rep. Exch. 48 , cited 
and approved in Biccard v. Shepherd, 14 Moore P. C. 494 ; Bouillon 
v. Lupton, 33 Law J. Rep. C. P. 37 ; 15 Com. B. Rep. (n.s.) 113 ; 
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Davidson v. Burnand, L. E. 4 C. P. 117 ; and The Quebec Marine 
Insurance v. The Commercial Bank of Canada^ 39 Law J. Bep. P.C. 
53;L.R.3P. C. 234). 

It will be observed that the word at the commencement, and 
which is the key-note of Mr. Baron Parke's definition in Dixon 
v. Sadler, is "fit." Seaworthiness, then, in brief, is fitness for the 
work which a particular ship has to do ; and we suggest for oar 
readers' consideration and (if they please) discussion as to 
whether the words we have italicised do not almost comprehend 
the net result of the cases on this important word. 

This word * fit ' was pointed out by Mr. Justice Blackburn as 
the keynote of Mr. Baroo Parke's definition. In the important 
case of Burgee v. Wickham (33 Law J. Eep. Q. B. IT ; 3 B. & S. 
669), Mr. Justice Blackburn cited the definition of seaworthiness 
as given in Dixon v. Sadler, and said : ' This definition has 
always been considered correct ; but the question we have to 
determine is, what are the proper elements to be taken into con- 
sideration in determining whether the state of the vessel is fit f 
That was a question which did not arise in Dixon v. Sadler. 9 

The learned judge thereupon noticed the contention that there 
was a certain fixed standard of fitness which if a ship fell short of 
she was unseaworthy ; but he speedily set that notion aside, and 
in doing so remarked, somewhat quaintly, that the counsel sup- 
porting the contention 'did not furnish us with any certain 
guide as to what was the standard of fitness.' 

Looking, then, for some other criterion, Mr. Justice Blackburn 
proceeded to enunciate the broad principle : — 

'The question whether a vessel is seaworthy is, from its 
nature, one that in practice must almost always be determined 
by a jury on the evidence, with only a general direction from 
the presiding judge.' 

Then he proceeded to elucidate what that general direction 
should be, by referring chiefly to the opinions given by Mr. 
Baron Parke and Mr. Justice Maule and Mr. Justice Erie in the 
great case of Gibson v. Small (L. R. 4 H. L. Cas. 353), and from 
these we extract the following proposition of Mr. Justice Erie : 

' A ship is seaworthy if it is fit, in the degree which a prudent 
owner, uninsured, would require to meet the perils of the service 
it is then engaged in, and would continue so during the voyage, 
unless it mot with extraordinary damage.' 
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Burges v. Wickham also shows that the fitness of a ship so as 
to constitute its seaworthiness is a question that will vary, and 
its requirement will become more exigent, as knowledge and 
experience advance and the power is increased of reaching a 
state of fitness. 

But in all ages and at all times there are conditions of a ship in 
which it is plain that she is not fit — not seaworthy. We cannot 
usefully do more than give one or two instances which, other 
than gross and obvious unfitness, have been held to show unsea- 
worthiness. Thus if a ship have a rotton topmast she is unsea- 
worthy (Wedderburnv. Bell, 1 Camp. 1) ; so if she be overloaded 
(Weir v. Aberdeen, 2 B. & Aid. 320), or, in a cold climate, if she 
have no stove on board, or if she have lost an anchor, or is 
deficient in medical stores (Woolf v. Claggett, 3 Bsp. 257).— Law 
Journal (London). 



THE TEACHING OF ENGLISH LAW AT 
UNIVERSITIES. 

We, in America, have carried legal education much farther 
than it has gone in England. There the systematic teaching of 
law in schools is but faintly developed. Here it is elaborate, 
widely favoured, rapidly extending. Why is this ? Not because 
we originated this method. We transplanted an English root, 
and nurtured and developed it, while at home it was suffered to 
languish and die down. It was the great experiment in the 
university teaching of our law at Oxford, in the third quarter of 
the eighteenth century, and the publication, a little before the 
American Revolution, of the results of that experiment, which 
furnished the stimulus and the exemplar for our own early 
attempts at systematic legal education. The opportunities and 
the material here for any thorough work of this sort in the 
offices of lawyers were slight. ' I never dreamed,' said Chan- 
cellor Kent, in speaking of the state of things in New York, even 
so late as the period when he was appointed to the bench of the 
Supreme Court of that State in 1798, * of volumes of reports and 

written opinions. Such things were not then thought of. 

There were no reports or State precedents. I first introduced a 
thorough examination of cases, and written opinions.' But 
wisdom, skill, experience, and an acquaintance with English 
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books were not wanting in the legal profession here ; and Black- 
stone's great achievement awakened the utmost interest and 
enthusiasm on both sides of the water — his success in the really 
Herculoan task of reducing to orderly statement and to an 
approximately scientific form the disordered bulk of our common 
law. c I retired to a country village,' Chancellor Kent tells ns, 
in speaking of the breaking up of Yale College by the war, 
where he was a student in 1779, ' and, finding Blackstone's Com- 
mentaries, I read the four volumes The work inspired me at 

the age of fifteen with awe, and I fondly determined to be a law- 
yer. 1 As a student in the office of the Attorney-General of New 
York, in 1781, and later, he says that he read Blackstone ' again 
and again/ Blackstone's lectures were begun in 1753, when the 
author; then only thirty years old, a discouraged barrister of 
seven years' standing, had retired from Westminster, and settled 
down to academic work at Oxford. On the death of Viner he was 
made, in 1758, the first professor of English law at any English 
university; and he published his first volume of lectures in 1765. 
' There is abundant evidence,' if we may rely upon the authority 
of Dr. Hammond, whose language I quote, ' of the immediate 
absorption of nearly twenty-five hundred copies of the comment- 
aries in the thirteen colonies before the Declaration of Independ- 
ence Upon all questions of private law, at least, this work 

stood for the law. itself throughout the country, and exorcised 

an influence upon the jurisprudence of the new nation which no 
other work has since enjoyed/ This great result, it should be 
observed, was the work of a young enthusiast in legal education, 
a scholar and a university map, who had the genius to see that 
English law was worthy to be taught on a footing with other 
sciences, and as other systems of law had been taught in the 
universities of other countries. 

Effect of Blackstonb's Work. 

' Blackstone's example was immediately followed here, and was 
soon further developed in the form which he had urged upon the 
authorities at Oxford, but urged in vain — that of a separate 
college or school of law. In 1779 — the year after Blackstone 
had published the eighth and final edition of his lectures, and only 
a year before his death — a chair of law was founded in Virginia, 
at William and Mary College, by the efforts of Jefferson, then a 
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visitor of the institution ; and in the same year Isaac Royal 1, of 
Massachusetts, then a resident in London, made his will, giving 
property to Harvard College for establishing there that professor- 
ship of law which still bears his name. In 1790 Wilson gave 
law lectures at the University of Pennsylvania. The Litchfield 
Law School, established about 1784, was not a university school ; 
yet if it be true, as is not improbable, that it was the natural 
outgrowth of an office overcrowded with students it may well 
be conjectured that Blackstone's undertaking chiefly shaped and 
sustained it. At any rate, his lectures appear to have been the 
chief references of the instructors at Litchfield. Hammond, in 
referring to a collection of verbatim notes of lectures at the 
Litchfield school in 1817, representing, as he conceives, * the 
exact teaching ' of the professors of that time, says ' that the 
references to Blapkstone not only outnumber those of any other 
book, but may be said to outnumber all the rest together. 

Failure op Blackstone's Plan in England. 

In England little progress was made for a century. Black- 
stone's plan for a law college at Oxford was not carried out, and 
he resigned, disappointed, in 1766. The conservatism of a 
powerful profession, absorbed in the mere business of its calling, 
itself untrained in the learned or scientific study of law, and un- 
. conscious of the need of such training, did not yield to or much 
consider the suggestions of what had already been done at 
Oxford. The old method of office apprenticeship was not broken 
up. The profession was contented with Blackstone's Comment- 
aries, as if these had done all that could bo done, and had made 
the full and final restatoment of the law. The student simply 
added to his ordinary work the reading of these volumes. 

Sir Richard Bethel's Views. 

But the more enlightened members of our profession in Eng- 
land have keenly felt the backward state of things there. One 
of the greatest of them, Sir Eichard Bethel, afterwards Lord 
Chancellor Westbury, on taking his seat as president of the 
Juridical Society forty years ago, lamented the neglect of legal 
science in England, and the strange indifference of the profession 
to the pursuit of it. Lawyers, he says, ' are members of a pro- 
fession who, from the beginning to the end of their lives, ought 
to regard themselves as students of the most exalted branch of 
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knowlodge, moral philosophy, embodied and applied in the laws 
and institutions of a great people. There is no other class or 
order in the community/ he adds, ' on whom so much of human 
happiness depends, or whose pursuits and studies are so inti- 
mately connected with the progress and well-being of mankind 1 
In enumerating the causes of this failure to appreciate the dignity 
of their calling, he names as one of the chief of them ( the want 

of a systematic and well-arranged course of legal education 

It belongs, ho adds, ' to the universities of England and to the 
Inns of Court to fill the void ; but for centuries the duty has 
remained unperformed. It still remains very imperfectly per- 
formed. But England is moving in the direction that Black- 
stone pointed, and in its own way will yet solve the problem. 
Admirable work is going forward there now ; and how full a 
sympathy the leaders in it entertain for our own efforts is shown 
by the coming of Sir Frederick Pollock this summer to take 
part in the exercises at Harvard on the occasion of the celeb- 
ration of Dean Langdell's twenty-fifth anniversary. He crossed 
the ocean for that mere purpose, and returned as soon as it was 
accomplished. 

On this side of the water, while the training of our profession 
continued for a long time to be the old one of office apprentice- 
ship and reading, the new conception — new as regards 
English law — of systematic study at the universities, has had 
continuous life, and has borne abundant fruit If it has some- 
times languished, and hero and there been intermittent, it has 
always lived and thriven somewhere ; and at last it has so com- 
mended itself that there is no longer much occasion to argue its 
merits. Few now come openly forward to deny or doubt them. 

This, then, is our American distinction, to have accepted and 
carried for a century into practice the doctrine that English law 
should be taught systematically at schools and at the univer- 
sities. President Kogers, the chairman of this section last year, 
told us that there were then seventy-two schools of law in this 
country, of which sixty-five were associated with universities. 
I am informed upon good authority that the number is now not 
under seventy-five or seventy-six, and that the proportion of 
university schools is about the same as that just indicated. 

It behoves us now to look squarely at the meaning of these 
facts, and at the responsibilities that they lay upon us. The 
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most accomplished teachers of law in England have seen with 
admiration and with something like envy the vantage-ground 
that has been reached here. We must not be wanting to the 
position in which we find ourselves. Especially we must not be 
content with a mere lip service, wilh merely tagging our law 
schools with the name of a university, while they lack entirely 
the university spirit and character. What, then, does our under- 
taking involve, and that conception of the study of our English 
system of law, which, in Blackstone's phrase, 'extends the 
pomoeria of university learning and adopts this new tribe of 
citizens within these philosophical walls ? ' It means this, that 
our law must be studied and taught as other great sciences are 
studied and taught at the universities, as deeply, by like meth- 
ods, and with as thorough a concentration and lifelong devotion 
of all the powers of a learned and studious faculty. If our law 
be not a science worthy and requiring to be thus studied and 
thus taught, then, as a distinguished lawyer has remarked, 'A 
university will best consult its own dignity in declining to teach 
it.' This is the plough to which our ancestors here in America 
set their hand, and to which we have set ours; and we must see 
to it that the furrow is handsomely turned. 

But who is there, I may be asked, to study law in this way ? 
Who is to have the time for it and the opportunity ? Let me 
ask a question in return, and answer it. Who is it that studies 
the natural or physical sciences, engineering, philology, history, 
theology, or medical science in this way? First of all, those 
who for any reason propose to master these subjects, to make 
true and exact statements of them, and to carry forward in these 
regions the limits of human knowledge; and especially the 
teachers of these things. Second, not in so great a degree, but 
each as far as he may, the leaders in the practical application of 
these branches of knowledge to human affairs. Third, in a still 
less degree, yet in some degree, all practitioners of these sub- 
jects, if I may use that phrase, who wish to understand their 
business, and to do it thoroughly well. 

Precisely the same thing is true in law as in these or any 
other of the great parts of human knowledge. In all it is alike 
beneficial and alike necessary for the vigorous and fruitful devel- 
opment of the subject, for the best performance of the everyday 
work of the calling to which they relate, and for the best carry- 
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ing out of the plain practical duties of each man's place, that 
somewhere and by some persons these subjects should be invest- 
igated with the deepest research and the most searching critical 
study. 

The time has gone by when it was necessary to vindicate the 
utility of deep and lifelong investigations into the nature of elec- 
tricity and the mode of its operation, into the nature of light and 
heat and sound and the laws that govern their action, into the 
minute niceties of the chemical and physiological laboratory, the 
speculations and experiments of geology, or the absorbing cal- 
culations of the mathematician and the astronomer. Men do not 
now need to be told what it is that has given them the steam- 
engine, the telegraph, the telephone, the electric railway and 
the electric light, the telescope, the improved lighthouse, the 
lucifer match, antiseptic surgery, the prophylactics against 
small-pox and diphtheria, aluminium the new metal, and the 
triumphs of modern engineering. These things are mainly the 
outcome of what seemed to a majority of mankind useless and 
unpractical study and experiment. 

U8E8 OF THE THEORETIC STUDY OF LAW. 

But as regards our law, those who press the importance of 
thorough and scientific study are not yet exempt from the duty 
of pointing out the use of it and its necessity. To say nothing 
of the widespread scepticism among a certain class of practical 
men, in and out of our profession, as to the advantages of any- 
thing of the sort, there is also among many of those who nomin- 
ally admit it and even advocate it, a remarkable failure to appre- 
ciate what this admission means. It is the simple truth that you 
cannot have thorough and first-rate training in law, any more 
than in physical science, unless you have a body of learned 
teachers ; and you cannot have a learned faculty of law unless, 
like other faculties, they give their lives to their work. The 
main secret of teaching law, as of all teaching, is what Socrates 
declared to be the secret of eloquence — understanding your sub- 
ject; and that requires, as regards any one of the great heads of 
our law, in the present stage of our science, an enormous and 
absorbing amount of labour. 

Consider how vast the material of our law is, and what the 
subject-matter is which is to be explored, studied, understood, 
classified, and taught in our schools of law. It lies chiefly in an 
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immense mass of judicial decisions. These, during several 
centuries, have spelled out in particular instances, and applied to 
a vast and perpetually shifting variety of situations, certain 
inherited principles, formulas, and customs, and certain rules and 
maxims of good sense and of an ever-developing sense of justice. 
It lies partly also in a quantity of legislation. 

What does it mean to ascertain and to master, upon any par- 
ticular topic, the common law? It means to ascertain and 
master, in that particular part of it, the true outcome of this 
body of material. In an old subject, like the law of real pro- 
perty, such an inquiry goes far baek. In a new one, like con- 
stitutional law, not so far ; but still, even in that we must search 
for more than a century, and if we would have a just under- 
standing of some fundamental matters it means much remoter 
and collateral investigation. As regards a great part of our law 
it is not comprehensible, in the sense in which a legal scholar 
must comprehend his subject, unless something be known, nay, 
much, of the great volume of English decisions that run back six 
hundred years to the days of Edward I., when English legal 
reporting begins. This is the period which is fixed, in the two 
noble volumes of ' The History of the English Law/ just pub- 
lished by the English professors, Sir Frederick Pollock, of Oxford, 
and Mr. Maitland, of Cambridge, as the end of their labours — viz. 
the time when legal reporting begins. In giving the reasons' for 
dealing with this as a separate period, thoy say 4 so continuous 
has been our English legal life during the last six centuries that 
the law of the later Middle Ages has never been forgotten among 
us. It has never passed utterly outside the cognisance of our 
Courts and our practising lawyers.' Such is the long tradition 
that finds expression in the law of this very day, and of this 
place in which we sit. The volumes just mentioned, ending thus 
six centuries ago, themselves throw light on much which con- 
cerns our own daily practice in the Courts ; and they indicate the 
value and importance of much remoter investigation. You 
remember, perhaps, that the judicial records of England carry 
us back to the reign of Richard I. in 1194, seven centuries ago, 
and that there are scattered memorials of earlier judicial pro- 
ceedings for another century, gathered for the first time by one 
of the most learned of our brethren in this association, Professor 
Melville M. Bigelow. 



334 THE LEGAL NEWS. 

Much of this vast mass of matter is imprinted, and much is in 
a foreign tongue. The old records are in Latin. As to the 
reports, for the first two hundred and fifty years after reporting 
begins it is all in the Anglo-French of the Yearbooks, and mostly 
in an ill-edited and often inaccurate form. To all these sources 
of difficulty must be added the generally brief and often very 
uninstructive shape of the report itself. A few of the earlier 
Year-books have been edited in thorough and scholarly fashion, 
accompanied by a translation and illustrations from the manu- 
script records. But most of them are in a condition which makes 
research very difficult. The learned historians just quoted have 
said that ' the first and indispensable preliminary to a better 
legal history than we have of the later Middle Ages is a new, a 
complete, a tolerable edition of the Year-books. They should be 
our glory, for no other country has anything like them ; they are 
our disgrace, for no other country would have so neglected them.' 
The glory and disgrace are ours also, for English law is ours. 
Efforts on both sides of the water to accomplish this result have 
as yet failed ; but they should succeed, and they will succeed. I 
wish that my voice might reach someone that would help in 
securing that important result. It would bring down the bless- 
ing of legal scholars now and hereafter. After the Year-books 
come three centuries and a half of reported cases in England ; 
and one of these centuries, more or less, includes the multi- 
tudinous reports of our own country and of the English colonies, 
which continue to pour in upon us daily in so copious and ever. 
increasing a flood. 

Now, will it be said, perhaps, thai in bringing forward for 
study all this mass of material, past, present, and daily increa- 
sing at so vast a rate, 1 am recommending an impossibility and 
an absurdity ? No, I am not ; I speak as one who has seen it 
tried. It is not only practicable, but a necessary preliminary for 
first-rate work. One or two things must be observed here. Of 
course no one man can thus explore all our law. But some single 
thing or several connected things he may ; and every man who 
proposes really to understand any topic, to put himself in a 
position to explain it to others, or to restate it with exactness, 
must search out that one topic through ail its development. 
Such an investigation calls for much time, patience, and labour, 
but it brings an abundant harvest in the illumination of every 
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corner of the subject. Another thing is to be noticed. Not all 
oar law runs back through all this poriod. This great living 
trunk of the common law sends out shoots all along its length. 
Some subjects, like the law of real property, crimes,.pleading, 
and the jury, go very far back ; others, like the learning of per- 
petuities or the Statute of Frauds, not so very far ; and others 
still, like our American constitutional law, the learning of the 
Factors Acts, of injuries to fellow-servants, and other parts of the 
law of torts, are modorn, and perhaps very recent. But be the 
subject old or new, or much or little, every man in his own field 
of study must explore this mass of material — viz. all the decided 
cases relating to it — if he would thoroughly understand his sub- 
ject. 

[ To be concluded in next issue.] 



GENERAL NOTES. 

Transferability of Sleepinocar Tickets. — Judge Kitcbie, 
of the Supreme Court of Maryland, has rendered a decision that 
the purchaser of a sleeping-car ticket can sell it for the latter 
part of the journey if he gets out of the car before reaching the 
destination of the ticket. The railroad company admitted the 
right to transfer before entering upon a journey,but held that after 
starting upon a trip the holder of a section forfeited his rights if 
he abandoned the train before arriving at his destination. The 
Court holds that there is no analogy between the contract entered 
into on a regular trip ticket and that implied by the sale of a 
sleeping section. In the former case a break in a continuous 
trip and a resumption of the journey at the passenger's pleasure 
would be a hardship on the company, which had provided accom- 
modations based on ticket sales, and which would be forced to 
transfer a passenger's baggage from one train to another, besides 
suffering delay and hindrance not contemplated. — Legal Adviser. 

Imprisonment and Separate Confinement. — Mr. Tallack, of 
the Howard Association, in a letter to the Times on the subject 
of long imprisonment and its effect on the mental and bodily 
health of prison ors, says : " In revisiting the Belgian prisons two 
years ago [ was impressed, as a result of my inquiries in various 
quarters, with an apprehension that the prolongation of separate 
confinement in that country is so excessive as to injure the bodily 
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and mental health of a certain proportion of the prisoners. 
Separation from evil companionship is most valuable and indeed 
essential for short terms, both as a reformatory and deterrent 
influence,' but for long periods constant cellular confinement is 
mischievous. In Belgium, however, the authorities have lately 
arrived at the conclusion that some further precautions are 
necessary, and they have therefore appointed three medical 
specialists (including Dr. Jules Morel, an eminent physician of 
Ghent) with adequate powers to order any requisite change of 
treatment in the case of prisoners whose health may appear to 
be giving way under the discipline." 

Queen's Counsel and Serjeants at-Law. — When the first 
'Law List' was published, nearly a century and a quarter ago, 
there were fourteen King's Counsel and fourteon Serjeants in the 
land. Now the country enjoys the services of over two hundred 
Q. C.s, while the number of serjeants-at-law has been reduced to 
eight. Before many years are over, the old order, perhaps the 
most ancient in the country, will have become a thing of the 
past. Every few monihs an arrest is made among the survivors 
of the ancient race by the ' great fell Serjeant,' whose latest vic- 
tim was Sir William Grove. Of the eight survivors, four are 
acting judges, two are retired judges, and the remaining two are 
advocates who have long ceased to practise. The four occupants 
of the Bench who wear the coif are Lord Penzance, Lord Esher, 
Lord Justice Lindley, and Baron Pollock; the two retired judges 
arc Lord Field and the Right Hon. George Denman ; l and the 
two members of the Bar are Sir John Simon and Mr. Spinks. 
The eldest of those veterans is the judge of the Court of Arches, 
who was created a scrjeant thirty-six years ago; while the 
youngest is Lord Justice Lindley, who assumed the coif in 1875, 
and to whom belongs the distinction of being the last appointed 
of the race. — Law Journal {London). 

A Bad Record. — The opinion of the court in 34 Ind. 423 
opens as follows : " This record is another blundering and 
worthless one from Wayne couuty, in comparison with which 
the darkness of Erebus and Egypt wero brilliant lights, and the 
chaos that existed before the creation was perfect order." 

1 The death of Mr. Denman has recently been recorded. 
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CURRENT TOPICS AND CASES 

The November Appeal list at Montreal contained only 
29 cases, a fact which attested the result of the excellent 
progress made in September. Of the 29, all but 11 were 
cases in which counsel were not ready to proceed during 
the September term, and which consequently were con- 
tinued. Eleven new cases were added during the inter- 
val between the two terms — a number somewhat under 
the average. That there is practically no delay what- 
ever at present in securing a decision of the Court of 
Appeal, is proved by the number of cases which have 
recently been decided in appeal within a few months 
of the delivery of the judgment appealed from. 



One of the applications made at the opening of the 
term is of special interest to the bar. It was made in the 
case of Angus & Pope, from the district of St. Francis. 
Mr. Gilman, Q. C, one of the counsel for the appellant, 
asked to have the case continued to the January term, on 
the ground that the counsel associated with him for the 
appellant, Mr. Angers, Q. C, was absent from the 
country, having been obliged to proceed to England on 
important business of a public nature, Mr. H. Abbott, 
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Q. C, who temporarily represented the respondent, said 
that under ordinary circumstances he would have no 
objection, but that his instructions in the present case 
made it impossible for him to consent to the application. 
The Court (Lacoste, C. J., Boss6, Blanchet, Wurtele and 
Ouimet, J J.) said that it could not interfere. One coun- 
sel for appellant was present, and the case must proceed. 

The early closing by-law was never regarded with 
much respect, for the discriminations and exemptions 
contained in it were so extraordinary that they indicated 
narrow and selfish rather than philanthropic motives in 
those who sought to force the measure through the coun- 
cil. In its way, it was a masterpiece of mischievous 
meddling with business men, and therefore the fac' that 
it has failed to stand the test of an appeal to the courts 
may be accepted without regret. Mr. Justice Loranger, 
in the test case of Rasconi v. The City of Montreal, in the 
Superior Court, Nov. 12, held that the by-law was null 
and void on more than one ground. The question of the 
constitutionality of the Quebec statute, 57 Vict., c. 60, 
under the authority of which the by-law was passed, 
was not pressed by counsel. That Act gives general 
powers to cities and towns throughout the province to 
regulate, within certain limits, the hours of opening and 
closing shops, but says nothing about the imposition of 
any punishment for infraction of the regulations which 
might be made under the authority of the Act. The by-law 
in question imposed fine, or imprisonment in default of 
payment. It was contended that the city had this power 
under section 141 of 52 Vict., ch. 79. This section merely 
authorizes the council to impose fine or imprisonment for 
infraction of the by-laws made under the previous 
section (140). The early closing by-law was not enacted 
under the authority of section 140, but under the general 
Act above mentioned, which applies to all cities and 
towns, and is silent as to punishment. The court there- 
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fore found no authority for the imprisonment enacted by 
the by-law. Then, again, the by-law discriminated in a 
manner that appeared to the Court to be in excess of 
municipal powers. This is not the place to suggest 
what might be done for the promotion of reasonable 
hours for clerks, but it must be said that those who 
meddled in this instance under the guise of philan- 
throphy, proved themselves the worst enemies of the 
cause. 



The Court of Appeal of Ontario has declared that 
provincial governments have the right to appoint Queen's 
Counsel. The question as to the right of the Dominion 
to appoint does not appear, from the newspaper report, to 
have been expressly decided. If the Supreme Court 
adheres to the opinion expressed by three of its members 
in Lenoir & Ritchie this decision will be reversed. In 
any event it is probably intended to have the point 
settled by the Judicial Committee of the Privy Council, 
the opinion of which alone can be accepted as final or 
binding in a question of this important, character. 



SUPREME COURT OF CANADA. 

Ottawa, 18 October, 1896. 

In Ri Provincial Fisheries. 

Canadian waters — Property in beds — Public harbours— Erections in 
navigable waters — Interference with navigation — Bight of fish- 
ing — Power to grant — Riparian proprietors — Great lakes and 
navigable rivers— Operation of Magna Charta — Provincial 
legislation— B. S. O. (1887) c. 24, *. 47—55 F., c. 10, ss. 5 to 
13, 19 and 21 (0)—B. S. Q. Arts. 1375 to 1378. 

The beds of public harbours not granted before Confederation 
are the property of the Dominion of Canada. Holman v. Green 
(6 Can. S. C. R. 707) followed. The beds of all other waters 
belong to the respective Provinces in which they are situate, 
without any distinction between the various olasses of waters. 
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Per Gwynne, J. — The beds of great lakes, rivers forming the 
boundarybetween Canada and the United States or between two 
Provinces, rivers navigable above tide waters, rivers to the 
extent to which tide waters reach Dominion sea-coasts, and pro- 
vincial lakes and rivers not granted before Confederition, are 
subject to the jurisdiction and control of the Dominion Parlia- 
ment so far as required for creating future harbours, erecting 
beacons or other public works for the benefit of Canada under 
B. N. A. Act, s. 92, item 10, and for the administration of the 
Fisheries. 

K. 8. G, c. 92, "An Act respecting certain works constructed 
in or over navigable rivers." is intra vires of the Dominion Parlia- 
ment. 

Per Strong, C.J., and King J. — A province may grant land 
extending into a lake or river for the purpose of there being 
built thereon a wharf, warehouse or the like, and the grantee 
may build thereon subject to compliance with R S. 0., c. 92, and 
to his obtaining an Ordor-in-Council from the Dominion Govern- 
ment authorizing the work, provided it does not interfere with 
the navigation of such lake or river. 

Riparian proprietors before Confederation had an exclusive 
right of fishing in non- navigable, and in navigable non-tidal, 
lakes, rivers, streams and waters, the beds of which ha I been 
granted to them by the Crown. The right of fishing is an 
incident of the property in the soil. Robertson v. The Queen 
(6 Can. S. C. R 52; followed. 

The Dominion Parliament cannot authorize the giving by 
lease, license or otherwise the right of fishing in non-navigable 
waters nor in navigable waters the beds and banks of which are 
aspigned to the Provinces under tho B. N. A. Act. The legis- 
lative authority of Parliament under s. 91, item 12, is con6ned to 
the regulation and conservation of sea-coast and inland fisheries 
under which it may require that no person shall fish in public 
waters without a license from the Department of Marine and 
Fisheries; may impose fees for such license and prohibit ail fish- 
ing without it ; and may prohibit particular classes, such as 
foreigners, unconditionally from fishing. The license as required 
will, however, be merely personal conferring qualification, and 
can give no exclusive right to fish in a particular locality. 

The rule that riparian proprietors own ad medium, filum aqua 
does not apply in case of the great lakes or navigable rivers. 



THE LEGAL NEWS. 841 

Where beds of such rivers have not been granted, the right of 
fishing is public and not restricted to waters within the ebb and 
flow of the tide. 

A Provincial Government may grant the bed of lakes and 
navigable non-tidal rivers as to which the restrictions in Magna 
Charta do not apply. Such grant will carry with it the right of 
fishing unless the same is reserved or such right may be granted 
without the bed. 

The provisions of Magna Charta are in force in the Provinces 
of Canada (except Quebec), and restrict the right of either the 
Dominion or province to grant the bods of, or fishing rights in, 
tidal waters. 

Sec. 4, and other portions of R. S. C. c. 95, so far as they 
attempt to confer exclusive rights of fishing in Provincial waters, 
are ultra vires. Gwynne, J. contra. 

Notwithstanding the provisions of Magna Charta the Dominion 
Parliament can grant the exclusive right to fish in public har- 
bours, and in waters in unsurrendered Indian lands; B. N. A. 
Act, s. 91, item 4. 

Per Gwynne, J. — Provincial legislatures have no jurisdiction 
to deal with -fisheries. Whatever comes within that term is 
given to the Dominion by B. N. A. Act, s. 91, item 12. including 
the grant of leases or licenses for exclusive fishing. 

Per Strong, C.J., Taschereau. King and Girouard, JJ., R. S. O. 
c. 24, s. 47, and ss. 5 to 13 inclusive, 19 and 21 of the Ontario Act 
of 1892 are intra vires. 

Per Strong and King, JJ. They are intra vires but may be 
superseded by Dominion legislation on the same subject. 

R. S. Q. arts. 1375 to 1378 inclusive are intra vires. 

Per Gwynne, J. — R. S. O. c. 24, s. 47 is ultra vires so far as it 
assumes to authorize the sale of land covered with water within 
public harbours. The margins of navigable rivers and lakes may 
be sold if there is an understanding with the Dominion Govern- 
ment for protection against interference with navigation. The 
act of 1892 and R. S. Q. Arts. 1375 to 1378 are valid if passed in 
aid of a Dominion Act for protection of fisheries. If not, they 
are ultra vires. 

Robinson, Q.C., and Lefroy for Dominion of Canada. 

JSmilius Irving, Q.G., 8. B. Blake, Q.C. y and Clark, for Ontario. 

Casgrain, Q.C., Atty.-Gen., for Quebec. 

Longley, Atty.-Gen., for Nova Scotia. 

Irving, Q.G., and Clark, for British Columbia. 
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QUEEN'S BENCH DIVISION. 

London, 14 April, 1896. 

Begina v. Patnb and Cooper. (31 L. J.) 

Contempt of court — Newspaper comments— Pending criminal charge 
— Application to commit. 

This was a rule nisi to commit the sab-editor and publisher of 
a newspaper for contempt of Court in publishing fwo articles 
and an account of a meeting whilst a criminal charge against 
the applicant was pending. The applicant occupied a position 
of trust upon the establishment of the newspaper, but at the 
time the articles complained of appeared was under arrest upon 
a charge of having set fire to the premises. The articles were 
written in explanation of other matters in connection with the 
newspaper, and contained no observations relative to the charge 
of arson further than that it had been made. The indictment 
for arson was ultimately thrown out by the grand jury, but 
there were other charges against the applicant, and the chief 
constable, desiring to obtain professional assistance in prosecuting 
them, made certain statements before the standing joint com- 
mittee of the county. The newspaper published an account of 
what took place at this meeting. 

A. H. Poyser, in support, cited In re The Crown Bank, in rt 
QMalley, 59 Law J. Rep. 767 ; L. R. 44 Chanc. Div. 649, and 
Coats v. Cluidwick, 63 Law J. Rep. Chanc. 328; L. R. (1894) 1 
Chanc. 347. 

The Court (Lord Russell, L.C.J., and Wright, J.) dis- 
charged the rule upon the ground that the newspaper publica- 
tions disclosed nothing calculated to prejudice the applicant on 
his trial, and added that although the power of committal for 
contempt was salutary, it was an arbitrary power which should 
never be invoked or exercised unless upon really serious grounds. 
Applications of this kind had been too frequently made, and in 
some recent cases the decisions had gone somewhat too far. The 
Court must be guided by the principle laid down by Cotton, L.J., 
in Hunt v. Clarke, 58 Law J. Rep. Q. B. 490 j 37 W. R. 724, 
which was that these motions should only be made in serious 
cases. Rule discharged. 
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BIGHT TO ABANDON CONTRACT BECAUSE OF 
OTHER PARTTS DEFAULT. 

One of the most effective means of self-defence which a party 
to a contract has in case of the other party's default is to dis- 
continue performance on his own part. In the earlier cases this 
right was made to depend on the covenants of the respective 
parties being dependent, and performance by the defaulting 
party being a condition precedent to performance by the party 
wishing to abandon. But the modern cases have established the 
doctrine that if the contract is indivisible, and the party wishing 
to rescind retains no benefit under it, he may do so without 
liability, upon the other party's becoming in default. The default 
however must be such as to render the object of the contract 
unattainable. For a partial or trivial default the remedy must 
be by action upon the stipulations of the contract itself. In 
addition to simple cases of rescission without action by either 
party, there are many instances where the party wishing to 
rescind has done something under the contract for which the 
contract provides him no compensation, unless he completes per- 
formance on his part. The default of the other party renders 
further performance by him undesirable. In such cases, if the 
default be such as necessarily to prevent the aggrieved party 
from performing on his part according to the terms of the con- 
tract, he may abandon it and recover the value of services 
rendered, of property delivered, or recover back money paid. 

Some of the courts seem to be inclined to hold that mere 
neglect or refusal by one party to perform will justify abandon- 
ment by the other. But it would seem that the doctrine must 
be limited to cases where the nonperformance defeats the object 
of the contract. Still another class of cases is that where the 
aggrieved party, in addition to abandonment, seeks damages for 
the other party's breach. One of the latest cases which have 
applied the law to such circumstances is Lake Shore da M. S. R. 
Co. v. Richards (111.), 30 L. E. A. 33, in which it is held that 
a breach which will justify abandonment and suit for damages 
need not be such as to render further execution of the contract 
impossible, but that refusal to be bound will in legal effect be a 
prevention of performance by the other party. According to 
that case there is little difference in what is necessary to create 
the right between the several classes of cases, the remedy being 
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largely dependent upon the circumstances existing at the time 
of default. 

If the contract is what is known as a continuing contract to be 
performed in instalments, the weight of authority is that a 
default as to one instalment will authorize an abandonment of the 
entire contract, although the late New Jersey case of Oerli v. 
Poidebard Silk Mfg. Co., 30 L. E. A. 61, holds that when the 
seller of goods has agreed to deliver them in instalments, and 
the buyer has agreed to pay the price in instalments which are 
proportioned to and payable on the delivery of each instalment, 
default of either party with reference to any one instalment will 
not ordinarily entitle the other party to abrogate the contract — 
Case and Comment. 



THE TEACHING OF ENGLISH LAW AT 
UNIVERSITIES. 

[Concluded, from p. 835.] 

The Year-Books. 

Before I pass on, let me say, as if in a parenthesis, a word or 
two more about the Year-books. These great repositories of our 
mediaeval law have been the subject of many cheap and foolish 
observations, as to their mustiness and mouldiness ; but never, 
so far as I know, from persons who had any considerable 
acquaintance with them. It has dwarfed and hurt our law that 
research has usually stopped short about three centuries back; 
as to what went before, it has been the fashion to accept Coke as 
the epitome, or to take the summaries in the Abridgments. 
Back of Coke, these ill-printed, unedited, untranslated folios, the 
Year-books, have stood like a wall, repelling for most men any 
further search. Bat not all scholars have been deterred ; and 
those who have gone through those volumes have found a rich 
reward. Amidst their quaint and antiquated learning is found 
the key to many a modern anomaly ; and the reader observes 
with delight the vigorous growth of the law from age to age by 
just the same processes which work in it to-day in our latest 
reports. There, as well as here, together with much that is 
petty and narrow, one remarks not only well-digested learning 
and thoughtful conservatism giving its reasons, but also growth, 
the vigour of original thought, liberal ideas/ and the breaking 
out of what we call the modern spirit. 
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Coming back to the task of the student of our law, it spreads 
far beyond what I have yet set forth ; it has been wisely said 
that if a man would know any one thing, he must know more 
than one. And so our system of law must be compared with 
others; its characteristics only come out when this is done. As 
to the examination of mediaeval and modern continental law, we 
have hardly made a beginning. When wo trace our law far 
back, the only possible comparison with anything long-lived and 
continuous is with the Eoman law. If anyone would remind 
himself of the flood of light that may come from such com- 
parisons, let him recall the brilliant work of Pollock's predecessor 
at Oxford (Sir Henry Maine) in his great book on Ancient Law. 
That is the best use of the Eoman law for us— as a mirror to 
reflect light upon our own, a tool to unlock its secrets. And so 
the recent learned historians of our law have used it. In writ- 
ing of the English system of writs and forms of action, for 
instance, they put meaning into the whole matter in pointing out 
that all this, beginning in the middle of the twelfth century, 
finds a parallel in Home 'at a remote stage of Soman history. 
We call it distinctively English, but it is also in a certain sense 
very Eoman. While the other nations of Western Europe were 
beginning to adopt as their own the ultimate results of Eoman 
legal history, England was unconsciously reproducing that 
history. 1 

Of the value of such comparative studies, and their immense 
power to lift the different subjects of our law into a clear and 
animating light, no competent person who has once profited by 
tbem can ever doubt. But, again, observe what this means. It 
means adding to the wide and difficult researches already marked 
out another great field of investigation. If it be said that our 
teacher of English law may profit by the labour of others, and 
has only to read his 'Ancient Law 1 and his 'History of English 
Law/ I reply that the field is still largely unexplored : and, 
furthermore, that, for the scholar, such books are helps and 
guides for his own research, and not substitutes for it. 

The Line of Study. 

So much for this head of what I have to say. Over these vast 
fields the competent teacher of law must carefully and minutely 
explore the history and development of his subject. I set down 
first this thorough historical and chronological exploration, 
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because in this He hidden the explanation of what is most trouble- 
some in onr law, and because in this is found the stimulus that 
most feeds the enthusiasm and enriches the thought and the 
instruction of the teacher. The dullest topics kindle when 
touched with the light of historical research, and the most recon- 
dite and technical fall into the order of common experience and 
rational thought Sir Henry Maine's book, like that of Darwin 
in a different sphere, at about the same time, created an epoch. 
Such books have made it impossible for the law student ever 
again to be content with the sort of food that fed his fathers, 
with that ' disorderly mass of crabbed pedantry, 1 for instance, as 
our recent historians of the law have justly called it, * that Coke 
poured forth as institutes of English law.' Never again can he 
receive the spirit of bondage that onco bent itself to teach or to 
study the law through such a medium. 

And now comes another labour for the legal scholar. After 
such researches as I have indicated, in any part of the law, the 
outcome of it is cortain to be the necessity of restating the sub- 
ject in hand. When things have once been thus explored and 
traced, many a hitherto unobserved relationship of ideas comes 
to light, many an old one vanishes, many a new explanation of 
current doctrines is suggested and many a disentangling of con- 
fused topics, many a clearing away of ambiguities, of false 
theories, of outworn and unintelligible phraseology. There is 
no such dissolver and rationaliser of technicality as this. A new 
order arises. And so when the work of exploration ha3 been 
gone over, there comes the time for producing and publishing 
the results of it. Admirable work of this sort, and a good bulk 
of it, has already been done — work that is certain to be of 
inestimable value to our profession. In some instances it is but 
little known as yet ; in others, it appears already in our hand- 
books on both sides of the ocean, and in the decisions of the 
Courts. 

The publishing of these results by competent persons is one of 
the chief benefits which we may expect from the thorough and 
scientific teaching of law at the universities. In no respect can 
more be done to aid our Courts in their great and difficult task. 
There are many useful handbooks for office use and reference, 
and some excellent ones. But the number of really good English 
law treatises — good, I mean, when measured by a high standard 
— is very few indeed. They improve; and yet, to a great extent 
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to-day, the writers and publishers of law-books are abasing the 
confidence of the profession, and practising upon its neces- 
sities. 

If I am asked to specify more particularly the sort of thing 
that may come out of the researches to which I have referred, 
and that ha9 already been produced from the universities, I am 
tempted to refer first to a foreign book about one of our English 
topics — a book which is a little remote from our every-day 
questions, but full of value in any deep consideration of the 
subject — the admirable ( History of the Jury/ by B runner, pro- 
fessor of law at Berlin, published in 1872. That is a book of the 
first class, superseding all others upon the mibject ; and yet, to 
the diegraco of the English-speaking race, it has not yet been 
translated into our language. English and American scholars 
have supplemented the work of B runner, and the material for a 
true understanding of the history and uses of the jury system, 
and for a wise judgment a9 to continuing or modifying the use 
of it, were never anything like so good as now. 

Then there is that masterly ' History of the English Law ' by 
two English law professors of our own time, of which I have 
already spoken. In mentioning this book, it is only just to 
Professor Maitland, one of the finest scholars of our time, that I 
should quote the remark of his distinguished associate, where he 
says in the preface that 'although the book was planned in com- 
mon and has been revised by both of us, by far the greater share 
of the execution belongs to Mr. Maitland, both as to the actual 
writing and as to the detailed research which was constantly 
required.' Of other English work to be credited to the univer- 
sities, I have already mentioned the great performances of 
Blacks tone and Maine, and I need only allude to the important 
works, well known among us, of Dicey, Holland, Markby and 
Pollock. Less well known, but masterly in its way, is Maitland's 
editing of that selection from the judicial records of the thirteenth 
century, which is known as Brae ton's Note Book, and of other 
unpublished material brought out by the Selden Society. 

As to this country, I will not mention names. I need not 
refer to the famous and familiar books from our university 
schools of law, by our leaders, living and dead. I will simply 
say this, that in recent times the researches and contributions of 
our own teachers of the law, at the universities in various parts 
of the country — and I include now not less than seven of these 



848 THE LEGAL NEWS. 

institutions — have produced most important material, which is 
already finding its way into the current handbooks of the pro- 
fession, here and in England — material which not only illumin- 
ates the field of the student's work, but lightens the daily 
drudgery of the Bench and Bar. The true nature of equitable 
rights and remedies; the doctrine of equitable defences; the 
history and analysis of the law of contract, torts, trusts, and 
evidence; the nature and true theory of the negotiability of 
obligations ; the nature of the common law itself; the whole 
doctrine of quasi-contract ; the doctrine of perpetuities — these 
things make only a part of this material. As I said, I do not 
speak of work done at any one institution or in any one part of 
the country merely. 

But now suppose some one says, What is the use of carrying 
on our backs all this enormous load of the common law ? Let us 
codify, and be rid of oil this by enacting what we need, and 
repealing the rest. 

Well, I am not going to discuss codification. There is not 
time for that. And the word is an ambiguous one ; some good 
things and some bad ones are called by this name. I will only 
say that as yet we do not well understand our law; it is our first 
duty to understand it. The effort to codify it, or systematically 
to restate it for purposes of legislation — for any purpose other 
than a merely academic one — should come later, if it come at all. 
To codify what is only half understood is to perpetuate a mass 
of errors and shallow ambiguities; it is to begin at the wrong 
end. Let us, first of all, thoroughly know our ground. I can 
say this with confidence, that as regards one or two departments 
of law with which I have a considerable acquaintance, I have 
never seen any attempt at codification, here or abroad, which 
was not plainly marked by grave and disqualifying defects. 
Goodwill, strong general capacity, courage, sense, practical gifts, 
are indeed not wanting in some of these attempts ; but a com- 
petent knowledge of the subject is wanting. 

My honoured friend, Judge Dillon, in his excellent address 
last year, said a word or two in connection with this subject, 
which should be supplemented, I think, by a word or two more. 
In speaking of law reforms, he remarked that ' no mere doctrin- 
aire or closet student of our technical system of law is capable of 
wise and well-directed efforts to amend it. This must be the 
work of practical lawyers.' If the expression ' mere doctrinaire 



THE LEGAL NEWS. 349 

or closet student ' refers to any class of pedants and incompetent 
persons who do not appreciate the nature of what they are 
studying, I should not wish to qualify that portion of the remark 
just quoted which reaches them. But if it may be supposed to 
allude to the class of legal scholars as such, to the experts in 
legal and juristic learning, this remark, at the best, is but half a 
truth. The practical work of carrying through any considerable 
measure of reform, of getting it enacted, is, indeed, peculiarly a 
task for the practical lawyer. His judgment also is important 
in the wise shaping of such a measure ; as his authority and 
influence will be quite essential in gaining for it the confidence 
of legislators and their constituents. Hut no * wise and well- 
directed efforts ' of this character can dispense with the approval 
and co-operation of the legal scholar. I am speaking, of course, 
of competent persons, in both the classes referred to, and not of 
pedants or ignoramuses ; and am assuming on the part of the 
systematic student of law, as on the part of the judge or prac- 
titioner, a suitable outfit of sense, disci etion, preliminary pro- 
fessional education, and capacity to understand the eminently 
practical nature of the considerations which govern the discus- 
sion of legal questions. Perhaps I may be permitted to speak 
on this subject with the more confidence, as having been a busy 
practitioner at the Bar of a large city eighteen years before 
beginning an experience as a professor at- the Harvard Law . 
School, which has now continued for twenty-one years. 

Professor Dicey has remarkod, I believe, of the jurist's work 
in England, of the sort of work which he himself has so admir- 
ably done, that it * stinks in the nostrils ' of the average English 
practitioner; and Sir Frederick Pollock, in his inaugural lecture 
twelve years ago as Corpus Professor of Jurisprudence at Oxford, 
in speaking of his associates there, Dicey and Bryco and Anton, 
says, with dignity, that they are * fellow-workers in a pursuit 
still followed in this land by few. scorned or depreciated by 
many — the scientific and systematic study of law.' That state of 
things is slowly disappearing in England as well as here with 
the gradual improvement in the legal education of the Bar. One 
of the best and most important results of this improvement will 
be a more cordial respect and a closer co-operation between the 
different parts of our profession, the scholars, and the men of 
affairs. Nothing is more important to the dignity and power of 
our common calling. 
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Let me now finally come down to this question : If what I 
have been saying as to the scope of the work of the university 
teaching of law be true, what does it moan as regards the out- 
fit and the carrying on of these schools ? 

The Outfit and Carrying-on of a Law School. 

It means several things : (1) Limiting the task of the in- 
structors. Instead of allotting to a man the whole of the com- 
mon law or half a dozen disconnected subjects at once, it means 
giving him a far more limited field — one single subject perhaps, 
two or three at most ; if more than one, then, if possible, nearly 
related subjects — to the end that his work of instruction may be 
thoroughly done, and that, as the final outcome of his studies, 
some solid, public, and permanent contribution may be made to 
the main topic which he has in hand. 

It means (2) that instructors shall give, substantially, their 
whole time and strength to the -work. In mastering their 
material and qualifying themselves for their task, they have in 
hand, say, for the noxt two generations much formidable labour 
in exploring the history and chronological development of our 
law in all its parts. On this, as I have indicated, a brave begin- 
ning has been made, and it is already yielding the handsomest 
fruits. They have also, of course, all the detail of their difficult 
main work of teaching ; and this, when the work is fitly per- 
formed, calls for an amount of time, thought, and attention 
bestowed on the personal side of a man's relation to his students 
which instructors now can seldom give. 

It means (3) that the pupils also shall give all their time to 
the work of legal study while they are about it. There is more 
than enough in the careful preliminary study of the law to 
occupy three full years of an able and thoroughly trained young 
man. It is, I think, a delusion to suppose that this precious 
seedtime can profitably be employed, in any degree, in attend- 
ance upon the Courts or in apprenticeship in an office. I do not 
speak, of course, of an occasional excursion into these regions 
when some great case is up or some groat lawyer is to be heard, 
or of the occasional continuous use of time in such ways during 
these long vacations which are generally allowed nowadays. Nor 
do I mean to deny that attendance upon Courts to witness the 
trial of a case now and then will be a good school exercise. I 
speak only of systematic attempts to combine attendance at law 
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schools with office work and with watching tho Courts. The 
time for all that comes later, or perhaps, in some cases, before. 

Jt means (4) that generous libraries shall be collected at the 
universities suited to all the ordinary necessities of careful legal 
research ; and it also means gathering at some one point in the 
country, or at several points, the best law library that money 
can possibly buy. 

And (5), in saying that proper university teaching of law 
means all this, I am saying in the same breath that it means 
another thing — viz. the endowment of such schools. The high- 
est education always means endowment; the schools which give 
it are all charity schools. What student at Oxford or Cambridge, 
at Harvard, Yale, Columbia, Ann Arbor, or Chicago pays his 
way? We must recognize, in providing for teaching our great 
science of the law, that it is no exception to the rule. Our law 
schools must be endowed as our colleges are endowed. If they 
are not, then the managers must needs consult the market, and 
consider what will pay ; they will bid for numbers of students 
instead of excellence of work. They will act in the ppirit of a 
distinguished but ill-advised trustee of one of the seats of learn- 
ing in my own State of Massachusetts, when he remarked, 
1 We should run this institution as wo would run a mill : if any 
part of it does not pay we should lop it off.* They will come to 
forget that it is the peculiar calling of a univorsity to maintain 
schools that do not pay, or, to speak more exactly, to maintain 
them whether they pay or not ; that the first requisite for the 
conduct of a university is faith in the highest standards of work; 
and that if maintaining these standards does not pay, this cir- 
cumstance is nothing to tho purpose — maintained they must be, 
none the less. It has been justly said that it is not the office of 
a university to make money, or even to support itself, but wisely 
to use money. 

If, then, we of the American Bar would have our law hold its 
fit place among the great objects of human study and contem- 
plation; if we would breed lawyers well grounded in what is 
fundamental in its learning and its principles, competent to 
handle it with the courage that springs from assured knowledge, 
and inspired with love of it — men who are not, indeed, in any 
degree insensible to worldly ambitions and emoluments, who are, 
rather, filled with a wholesome and eager desire for them, but 
whose minds have been lifted and steadied and their ambitions 
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purged and animated by a knowledge of the great past of their 
profession, of the secular processes and struggles by which it has 
been, is now, and ever will be struggling towards justice and 
emerging into a better conformity to the actual wants of man- 
kind — then we must deal with it at our universities and our 
higher schools as all other sciences and all other great and diffi- 
cult subjects are dealt with, as thoroughly, and with no less an ex- 
penditure of time and money and effort. — Address by J. B. Thayer. 



GENERAL NOTES. 



Besponsibility of Hypnotist. — Judge Foute, of Atlanta, 6a., 
holds that a hypnotist is responsible for the acts of his subjects. 
During the performance at a local theatre, the subject of the 
hypnotist imagined he was a monkey, and grabbed a hat off a 
a man in the audience and bit a piece out of it. The professor 
and his business manager refused to make good the cost of the 
hat, and the hypnotist was prosecuted. The charge was sus- 
tained by the court and the hypnotist was bound over. — Ohio 
Legal News. 

The Late Lord Sblborne. — The recent memoirs of Lord Sel. 
borno do not coruscate with wit; but there is one incident which 
is decidedly droll. The scene was Penmaenmawr. Discovered, 
Sir Roundeli Palmer, (then Solicitor-General) walking down the 
village street with his two little girN, in white sun-bonnets. 
Enter to him a benevolent-looking old gentleman (Admiral Har- 
court). The Admiral advances and holds out to the Solicitor- 
General a tract written in the Welsh language, saying, * My good 
man, can you read?' ' 1/ says Sir Roundeli Palmer, telling the 
story, € answered " Yes ; but not Welsh," which I believe the 
tract-distributor understood as little as I did,' and then, according 
to the version of Sir Roundeli Palmer's witty friends, the old 
gentleman went on to admonish him against ' frequenting public* 
houses. 1 This is delicious to those who are acquainted with the 
immaculate virtue of the decorous ex-Chancollor, and not the 
least amusing thing is that Sir Roundeli Palmer hastens to dis- 
claim this embellishment as * mythical.' The story may rank 
wiih Lord Eldon in the stock*, and Lord St. Leonards in the lu- 
natic asylum. Why, by the way, were not these volumes en- 
titled * Memoirs of the Earl of Selborne, or Virtue Rewarded/ 
like 'Pamela'? One is constantly reminded of an exclamation of 
of a lively friend of his, * What a bore you are, Palmer; one is 
tired of wishing you joy ! ' — Law Journal. 
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CURRENT TOPICS AND CASES 

Lord Roseberry's bill respecting the appointment of 
colonial judges to the Judicial Committee of the Privy 
Council was probably intended merely as a tentative 
measure, and as a concession in part to the popular 
sentiment in favor of a rapprochement between the mother 
country and her colonies. No salary, or at all events, no 
adequate salary was provided, and so far as Canada is 
concerned, it would seem out of place to provide a judicial 
salary for the sake of having a Canadian judge present in 
the few cases which reach the Privy Council from this 
country, and why should Canada pay a judge to hear 
cases from other colonies ? Then, again, only judges are 
qualified for the appointment, but in Canada, as in most 
places, the duties of a judge are too important to admit of 
his frequent and prolonged absence from the country. It 
has been announced that Chief Justice Strong, of the 
Supreme Court of Canada, has been appointed. This 
seems to be in accord with the tentative character of the 
whole arrangement. Sir S. H. Strong has been 2*7 years 
on the bench, and is the head of a court which although 
not overdriven like the Supreme Court of the United 
States, has nevertheless so much to do that it could ill 
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afford to dispense with the presence of its chief. Nor is 
it likely that the Chief Justice is prepared to cross and 
recross the Atlantic in the performance of his duties. 
Possibly, however, an ample retiring allowance might 
tempt a judge who desired to spend part of the year in 
England, to retire from office in order to accept the position 
of a member of the Judicial Committee. 



Fourteen or fifteen years ago, when the roll of the 
Court of Appeal in Montreal constantly showed over one 
hundred cases ready for hearing, it was suggested that 
the system of terms should be abolished, and that the 
Court should have power to arrange its sittings to suit 
the business — that it should sit three or four days at a 
time, and then rise for a brief interval to ehable it to 
deliberate on the cases heard. The difficulty created by 
the sittings at Quebec, the holding of the criminal terms 
in the two cities, and the lack of elasticity in our 
judicial system, prevented this plan, which was warmly 
espoused by the late Mr. Justice Ramsay, from being 
carried out. At the present moment, however, the Court 
finds the wish realized, and without the necessity of 
adding to the number of terms or sessions. In November 
the Montreal business was disposed of in four days and a 
half, and several other terms have been equally short. 
This change has been brought about, in part, by legis- 
lation restricting the right of appeal to the Queen's 
Bench, and in part by enabling parties to go from the 
Court of Review to the Supreme Court, without passing 
through the Queen's Bench. The result is that while 
formerly serious cases were not taken to the Court of Re- 
view, many such cases are by preference now taken to that 
court, with the intention of afterwards going directly to 
the Supreme Court. A considerable part of the relief afford- 
ed to the Queen's Bench has therefore been obtained at the 
cost of overburdening the Court of Review. The result 
is that the sittings of the latter court have necessarily 
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been greatly extended. Over 300 judgments have been 
rendered by it daring the past twelve months, and dur- 
ing the month of November alone about sixty judgments 
were rendered. The Court has made a vigorous effort to 
keep pace with the rush of business, and with the help 
of the judges from the rural districts the roll has at last 
been reduced to manageable proportions. 



SUPBEME COURT OF CANADA. 

Ottawa, 5 Nov., 1896. 

TURCOTTE V. DaNSERBAU. 

Quebec] 

Appeal — Final judgment— Judicial proceeding — R. S. C. c. 135, s. 
29 — 54 db 55 V. } c. 25, *. 4 — Controversy— Action on promissory 
note— Bills of Exchange Act, 1890. 

In an action on promissory notes amounting with interest to 
the time of issuing the writ to $1997.92, the conclusions of the 
declaration asked for judgment for principal, and interest from 
that date until payment. Judgment was entered by default for 
over $2,000 in October, 1881). In April, 1892, the defendant 
filed an opposition to vacate the judgment, and setting up excep- 
tions and pleas to the action. The opposition was dismissed by 
the Superior Court and Court of Queen's Bench, and an appeal 
having been taken to the Supreme Court, the respondent moved 
to quash it for want of jurisdiction. 

Held, that the opposition wa9 a "judicial proceeding" under 
sec. 29 of the Supreme $ Exchequer Courts Act, and subject to 
appeal to this Court, that the amount in controversy on such 
appeal was the amount due on the judgment attacked by the 
opposition at the date of the decision of the. Court of Queen's 
Bench dismissing it, and as that amount was over $2,000, the 
appeal would lie. 

Motion to quash refused with costs. 
Lajoie for the motion. 
Languedoc, Q.C., contra. 
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5 Nov., 1896. 
New Brunswick] 

Toreop v. Imperial Insurance Go. 

Fire insurance — Condition in policy — Breach-— Change of interest — 
Chattel mortgage — Waiver of forfeiture — Pouters of agent 

A fire insurance policy on a spool factory and machinery, con- 
tained a condition providing that if '' the said property shall be 
sold or conveyed, or the interest of the parties therein changed/' 
the policy would be void. 

Held, affirming the decision of the Supreme Court of New 
Brunswick, that a chattel mortgage of the property executed by 
the assured was a lt change of interest" within the meaning of 
said condition and forfeited the policy. 

Held, further, that an agent whose powers were limited to 
receiving applications to be forwarded to the head office, and 
collecting the first premiums on delivery of the policy when 
issued, had no authority to waive the forfeiture caused by the 
breach of said condition. 

Appeal dismissed with costs. 

McLean, for the appellant. 

Pugsley, Q.C., and Hanington, Q.C., for the respondents. 



CHANCEKY DIVISION. 

London, 6th November, 1896. 

Before Kekewick, J. 

In re The Eastman Photographic Materials Company's 
Trade-mark (31 L. J.) 

Trade-mark — Descriptive word — ' Solio 1 — Registration — Patents, 
Designs, and Trade-marks Act, 1888, s. 10, subs. 1, (e). 

This was a motion asking that the Comptroller-General of 
Patents might be directed to register the word • Solio ' in con- 
nection with photographic paper. The Comptroller had refused 
to register the word upon the ground that it indicated the char- 
acter and quality of the goods. It was apparently the practice 
of the Comptroller not to put on the register the word ' sun ' or 
' sol ' in connection with photography. The question was whether 



THE LEGAL NEWS. 857 

this was a word ' having no reference to the character or quality 
of the goods ' within the meaning of the Patents, Designs, and 
Trade-marks Act, 1888, s. 10, subs. 1 («). 

Kekewich, J., said that it was important, for the sake of the 
public, that there should be a continuity of practice in the office 
of the Comptroller, and that, in his opinion, the decision of the 
Comptroller was right, as the word 'Solio ' connoted the idea of 
' sol ' or the ' sun,' and therefore had reference to the 'character 
of the goods/ 

HOW GREAT LAW OFFICES WORK. 

If I were a young lawyer again, just striving for my first 
honors, and looking for a place to settle," said Benjamin F. Tracy 
to a young attorney the other day, " I am sure I could not do 
better than begin right here in New York City or in Brooklyn. 
I have passed through the mill and my experience has convinced 
me that there are more openings here, and there is as much 
chance to get to the top, and when you do get there the rewards ^ 

are far greater than anywhere else in the United States." * 

Whether the General is right or not, it is highly probable that 
he will be supported in this opinion by the greater part of the 
well-established lawyers of the two cities. Nevertheless a great 
deal can be said on the other side of the question. 

The remarkable changes that have taken place within the last 
ten years in all the great cities of the United States, but more 
particularly in this city, in the organization of great law firms 
and in the conduct of their business, has compelled the law clerk 
or the young lawyer to become a part of a rigid system that 
without doubt repels the more ambitious. 

The old practice of a young man just admitted of " hanging 
out his shingle," as the saying goes, has become nothing more 
than a tradition. In this city more than 99 per cent, of the 
young lawyers do not oven take desk room as independent 
practitioners, but become law clerks. That means working 
under orders, submitting to the drudgery that the older clerks 
will not endure and sinking one's identity behind the army of 
assistants that the members of the firm direct. This, moreover, 
is not solely the experience of the clerk and the young attorney. 
There are hundreds of lawyers in this city, men in the prime of 
life and members of well-established firms, who are never heard 
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of for the simple reason that their names do not appear in the 
firm's style and that business is transacted with the firm or cor- 
poration (as it might be called), the individual being of little 
moment. 

The conduct of one of those large offices is similar in a great 
many respects to the management of a great newspaper office. 
The office staff is usually divided into two general classes. There 
is the corps of business clerks and there is the corps of law 
clerks. The business clerks have nothing to do whatever with 
law matters. They attend solely to the com mercial requirements 
of the firm and perform their duties under regulations similar to 
those of any other business establishment. They are directed in 
their labors by a chief clerk, who is responsible to the member 
of the firm who takes supervision of the office assistants. 

The corps of law clerks is the one of which the aspiring young 
attorney becomes a momber. They have wholly to do with law 
matters. These clerks are young men and women who are 
studying for the bar or have been admitted. Of the latter class 
it is true the most are young men, but unfortunately it is a fact, 
and one that often demonstrates the fault of the new system, that 
a lawyer with fair capabilities uever rises above the grade of the 
law clerk. Just how many of these law clerks there are in this 
city is not a mattor of statistics and it would be very difficult to 
make anything like a correct estimate. Their number will 
reach into the thousands and the tens of thousands. Add to this 
number those in Brooklyn, and the total will be increased by 
some thousands more. 

The law clerks are captained by a clerk who is dignified by the 
title of managing clerk. In almost all cases he is a lawyer, 
and the senior clerk in the office. In many instances he is in 
the prime of life. In large offices the managing clerk has usually 
worked himself up from office boy or student. 

So extensive is the tendency toward the consolidation of all of 
the law business with very large firms, to the exclusion of the 
small practitioner, that some of the^e managing clerks have from 
twenty-five to thirty men working under them. 

It used to be the general impression, and the fact as well, that 
when a lawyer had made his reputation he didn't trifle with very 
small cases. Under the present system, however, this is all 
changed. One of these large law corporations never finds the 
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case, with certain limitations, that is too small for its attention. 
This farther complicates the duties of the managing elerk. 

The under clerks find out what they have to do from the man- 
aging clerk, and this dignitary gives out his orders in much the 
same way that a city editor does to his staff of reporters. The 
'managing clerk has both his case book and his calendar. In his 
case book are entered all of the cases as they come into the office 
classified as to the course in which they arise and somotimos by 
the nature of tho action. This classification having been made 
the cases arc apportioned by classes to the different clerks who 
attend usually to those particular cases. After once having been 
appointed to look after a case each clerk is expected not only to 
keep exact minutes of its progress, but to report the same to the 
managing clerk, who enters the fact upon his records. 

The assignments of clerks to the attendance of cases in court 
or to the other duties in the office are made from the day calen- 
dar and usually on tho afternoon preceding the day on which 
the duty is to be performed. If the task to be imposed be the 
drawing of pleadings the assignment is usually made before this, 
but it is not so necessary that the managing clerk should look 
after this particular line of work on the day calendar, for it is 
very rarely that a clerk having charge of a particular case over- 
looks so formal a matter as that. 

The particularity with which details have to be cared for 
makes the most rigid system necessary. All of the most inter- 
esting parts of the practice are looked after by the junior mem- 
bers of the firm, or by the senior clerks, who are lawyers. The 
pleasing experiences of fame and fortune that the young man 
dreams of as a student are not open to him in the stern practical 
life that he encounters in working for one of these firms. The 
pay of the clork ranges all the way from $3 a week to (5,000 a 
year. The man who would command the larger sum must be a 
well-equipped lawyer. If he had been able to establish himself 
in business with his ability at the same period of life he ought to 
be able to net from his practice three times that sum. 

Whatever may be said in favor of the present system, it is 
certain that it is following the consolidation movement in other 
lines of business. It is very difficult for a young lawyer unless 
he is exceedingly bright to rise from the rank of the clerk to 
that of a partner in the firm. Such progress is known and 
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occasionally noted, bat it is indeed rare. It is the height of the 
ambition of every aspiring young lawyer to become an advocate, 
or what is known in common parlance as a trial lawyer. By 
working up through a clerkship it will take years of patient toil 
and the demonstration of ability in many lines before the clerk 
will have an opportunity to try a case, and thereby have the . 
prospect of membership in the firm held open to him. Many 
young men who are called to the bar have far more fitness for 
the trial of cases than for following with scrupulous accuracy the 
details of a large office. It has been shown time and again that 
such men frequently develop fair ability on the trial of their 
first case and in a short while beeome able to try a case with 
much mord skill than many lawyers of established standing at 
the bar. It is usually the case, too, that not only are these born 
advocates more or less unqualified for the routine work of an 
office, but such duties are positively offensive to them. 

Such are the facts that cause the best recruits to the bar to 
hesitate before they will accept a clerkship in a large office, 
however alluring the prospect may seem when the offer is made. 

The same considerations are driving many young men into 
the small towns up the state and in the far west. The records of 
the alumni of the law schools will prove that they do have this 
tendency. The fact is also depriving New York city and 
Brooklyn of legal timber of which they are in great need. 

Elihu Boot is quoted as having said recently that never before 
in the history of this city has the bar been in such dire need of 
young lawyers of good promise. The judges who preside at the 
trials in our Supreme Court or in our criminal courts say that in 
all the host of lawyers in this city there are not a score who can 
try a case well. They will say that not one lawyer in a hundred 
who endeavors to try a case understands the most necessary 
principles underlying the cross-examination of a witness or the 
summing up to a jury. One of the best-known judges in this 
State stated not long ago that it was a rare thing in his experi- 
ence to find one of these so-called trial lawyers who knew how to 
put in an objection in a strictly legal form or impeach a witness 
.mi his cross-examination. — Law Student's Helper. 
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FIRE INSURANCES AND SUBROGATION. 

It is well settled that a policy of fire insurance is a contract of 
indemnity, and that the insurer on making good the loss is 
entitled to stand in the place of the insured. If, therefore, at a 
subsequent time the person insured receives from another source 
compensation for the loss which he has sustained, the insurer 
can recover from him any sum which he may have received in 
excess of the actual amount of the loss. Thus if a landlord 
insures against fire by a policy which covers gas explosions, and 
the tenant's covenant to repair contains an exception for the 
case of fire only, the insurers can recover the amount of the 
insurance money from the landlord in the event of the demised 
premises being damaged by gas and of the tenant reinstating 
them in pursuance of his covenant. And in Castellain v. Preston 
the Court of Appeal held that the doctrine of subrogation as 
between insurers and insured is applicable in its largest possible 
form ; in the words of Lord Esher, c the underwriter is entitled 
to the advantage of every right of the assured, whether such 
right consists in contract fulfilled or unfulfilled, or in remedy 
for tort capable of being insisted on or already insisted on, or in 
any other right, whether by way of condition or otherwise, legal 
or equitable, which can bo or has been exercised or has accrued, 
and whether such right could or could not be enforced by the 
insurer in the name of the assured, by the exercise or acquiring 
of which right or condition the loss against which the assured is 
insured can be or has been diminished.' This definition seems at 
first sight sufficiently extensive, though Lord Esher guarded him- 
self by saying that, if it is not so, he must have omitted to state 
something which ought to have been stated. And it must now 
be supplemented by the corollary that the insurer is entitled to 
recover from tho insured the full value of any rights or remedies 
against third parties which the insured has renounced, and to 
which, but for such renunciation, the insurer would have a right 
to be subrogated. This seems to be the result of the recent case 
of The West of England Fire Insurance Company v. Isaacs, in 
which the company recovered the amount which they had paid 
to the defendant in respect of damage by fire to a warehouse of 
which he was tenant; the defendant having for his own reasons 
released his landlord from a covenant to make good such dam- 
age, and thereby having deprived the company of their right of 
subrogation. — Law Journal (London). 
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BOW CASES ARE DECIDED. 

The way cases are considered and disposed of by the Supreme 
Court of the United States was described by Mr. Justice Brewer 
in the course of his response to a toast at a banquet given by the 
Bar of the Sixth Federal Circuit at Cincinnati, October 3, 1896. 
On this point he said : 

" In my intercourse with the members of the bar I have found 
to my great surprise that the impression prevails with some that 
cases, after being submitted, are divided among the judges, and 
that the court bases its judgment in each case wholly upon the 
report made by some one judge to whom that case has been 
assigned for examination and report. I have met with lawyers 
who actually believed that the opinion was written before the 
case was decided in conference, and that the only member of the 
court who fully examined the record and briefs was the one who 
prepared the opinion. 

" It is my duty to say that the business in our court is not 
conducted in any such mode. Each justice is furnished with a 
printed copy of the record, and with a copy of each brief filed, 
and each one examines the records and briefs at his chambers 
before the case is taken up for consideration. The cases are 
thoroughly discussed in conference — the discussion in some being 
necessarily more extended than in others. The discussion being 
concluded, — and it is never concluded until each member of the 
court has said all that he desires to say, — the roll is called, and 
each justice present and participating in the decision votes to 
affirm, reverse, or modify, as his examination and reflection 
suggest. The chief Justice, after the conference, and without 
consulting his brethren, distributes the cases so decided for 
opinions. No justice knows, at the time he votes in a particular 
case, that he will be asked to become the organ of the court in 
that caso ; nor does any member of the court ask that a particular 
case bo assigned to him. 

"The next step is the preparation of the opinion by the justice 
to whom it has been assigned. The opinion, when prepared, is 
privately printed, and a copy placed in the hands of each mem- 
ber of the court for examination and criticism. It is examined 
by each justice, and returned to the author, with such criticisms 
and objections as are deemed necessary. If these objections are 
o£a serious kind, affecting the general trend of the opinion, the * 
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writer calls the attention of the justices to them, that they may 
be passed upon. The author adopts such suggestions of mere 
form as meet his views. If objections are made to which the 
writer does not agree, they are considered in conference, and are 
sustained or overruled as the majority may determine. The 
opinion is reprinted so as to express the final conclusions of the 
court, and is then filed. 

k< Thus, you will observe, not only is the utmost care taken to 
make tho opinion express the view of the court, but that the 
final judgment rests, in every case decided, upon the examination 
by each member of the court of the record and briefs. Let me 
say that, during my entire service in the Supreme Court, I have 
not known a single instance in which the court has determined 
a case merely upon the report of one or more justices as to what 
was contained in the record and as to what questions were pro- 
perly presented by it. When you find an opinion of the court on 
file, and published, the profession have a right to take it as 
expressing the deliberate views of the court, based upon a care- 
ful examination of the records and briefs by each justice partici- 
pating in the judgment." 



RECENT U. S. DECISIONS. 

Arson. 

Setting fire to one's own dwelling hou&e is held, in State v. 
Sarvis (S. C.) 32 L. R. A. 647, not to be arson either at common 
law or under a statute making it arson to set fire to " any house," 
even when the property is insured. 

Banks. 

The theft by a cashier of securities held by a bank as a special 
deposit was held, in Gray v. Merriam (111.) 32 L. R. A. 769, to 
make the bank liable if it had permitted him to have access to 
them after he was known to be speculating on the Board of 
Trade, and accepted his statement that he was using his own 
money, without knowledge that he had anything except his 
salary. 

The similar case of Merchants' Nat. Bank v. Carhart (Ga.) 32 
L. R. A. 775, held the bank liable for such theft by a cashier 
where the bank did not show that it had exercised proper super- 



364 THE LEGAL NEWS. 

vision of him without discovering any indications of dishonesty 
or any reasons for distrusting him. 

A drawee hank which pays a draft relying on a forged indorse- 
ment thereon of the name of a fictitious person to whom the 
payee indorsed it innocently as the result of a fraud practised 
upon him is held, in Chism, C. & Co. v. First Nat. Bank (Tenn.) 
32 L. R. A. 778, to be liable to the payee. 

Bicycle*. 

The right of a bicycle rider to pass on the right-hand side in 
meeting a truck which is turning toward that side to the curb of 
the street is held, in Peltier v. Bradley, D. <& C. Co. (Conn.) 32 
L. R. A. 651, to be not absolute, and he is held not to have the 
right to assume that the driver must turn out for him, but is 
bound to exercise the same degree of care which is required of 
the driver in order to avoid a collision. 

Carriers. 

The murder of a passenger when asleep in a sleeping car, by 
some intruder, stranger, or fellow-passenger, is held, in Ball v. 
Chesapeake & 0. R. Co. (Va\) 32 L. R. A. 792, insufficient to 
render the carrier liable if there was nothing to indicate to it or 
its employees any impending danger or to arouse their sus- 
picions. 

Constitutional Law. 

A statute making it unlawful for barbers to do business on 
Sunday, without applying to other classes of business, is held, in 
Eden v. People (111.) 32 L. R. A. 659, and Ex parte Jentzsch 
(Cal.) 32 L. R. A. 664, contrary to the New York decision in 
People v. Havenor, 31 L. R. A. 689, to be unconstitutional. 

Possession of opium without having a license therefor, or 
without having obtained it on the prescription of a physician or 
pharmacist for medicinal purposes, is held, in Mon Luck v. Sears 
(Or.) 32 L. R. A. 738, to be within the power of the legislature 
to prohibit as a criminal otfenco. 

A statute requiring emery wheels to bo provided with blowers 
to carry away the dust arising from their operation is held, in 
People v. Smith (Mich.) 32 L. R. A. 853, to be a constitutional 
exercise of the police power, at least so far as it applies to dry 
wheels and to the protection of persons continuously employed 
over them. 
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Damages. 
Injury to feelings and affections alone is held, in Morton v. 
Western Union Telegraph Co. (Ohio) 32 L. R A. 735, insufficient 
to sustain an action for damages for negligent failure of a tele- 
graph company to deliver a message. 

Electrical Uses. 
In case of a patrolman killed by contact with an electric light 
wire, it was held, in Suburban Elec. Co. v. Nugent (N. J.) 32 
L. R A. 700, that the mere fact of such contact did not raise a 
presumption of his negligence which would justify a nonsuit in an 
action against the electric company for his death. 

Freedom of the Press. 
A contract by the owner of a newspaper or other periodical, 
binding himself against editing or being connected with another 
journal in the same locality, is held, in Cowan v. Fairbrother 
(N. C.) 32 L. E. A. 829, to be valid and not to infringe the con- 
stitutional guaranty of the freedom of the press. 

Gift. 
A Christmas gift by check to an employee according to a 
habit of previous years, although made in forgetfulness of a 
recent increase in his salary, is held binding in Pickslay v. Starr 
(N.I.) 32 L. E. A. 703, although the donor charged it to the 
employee's account a few days later but did not give him notice 
of the fact for several months. 

Guaranty. 

A renewal after notice of the death of a guarantor, of paper 
discounted by a bank during his life, is held, in Gay v. Ward 
(Conn.) 32 L. R. A. 818, to constitute a payment 60 far as his 
estate is concerned, and to terminate his liability. 

Insurance. 
Death from asphyxiation by illuminating gas while the insured 
was asleep is held, in Fidelity dc C. Co. v. Waterman (III.) 32 
L. B. A. 654, to be not covered by a clause excluding injuries 
from poison u or anything accidentally or otherwise taken, 
administered, absorbed, or inhaled." 

Landlord and Tenant. 
Beasonable care to have the common halls and stairways of a 
building in which apartments are leased fit for use for the 
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passage of tenants is held, in Gleason v. Boehm (N. J.; 32 L. R 
A. 645, not to include an obligation of the landlord to furnish 
lights at night, and he is therefore held not liable for injury to a 
visitor of a tenant who fell while trying to find the stairway in 
the dark. 

Markets. 

The occupant of a stall in a market under a provision in town 
laws that his license may be revoked for any cause which the 
board may deem sufficient is held, in Hutchins v. Durham (S.G ) 
32 L. R A. 706, to be a mere licensee, and not a lessee ; and after 
the expiration of his license he is not in the position of a tenant 
holding over, but may be expelled as a trespasser if he refuses to 
vacate. 

Negligence. 

The rule that one who collects on his own premises a substance 
liable to oscape and cause mischief must use reasonable care to 
restrain it, is applied in Defiance Water Co. v. dinger (Ohio) 32 
L. E. A. 736, to a large iron tank or standpipe containing water 
which stood within 50 yards of a dwelling house occupied by a 
servant of the owner of the tank; and the latter was held liable 
for injury to a guest of the tenant resulting from the bursting of 
the tank. 

Injury to a child while playing on a pile of railroad bridge 
ties in the railroad yard, which is fenced except on the side along 
the railroad track, and out of which the servants of the company 
always ordered any children found there, was hold in Missouri 
K. & T. R. Co. v. Edwards (Tex.) 32 L. R A. 825, not to render 
the railroad company liable, as it was under no obligation to pile 
tbo ties so as to prevent injury by children climbing upon them. 
. The completion and acceptance of a contractor's work in 
reconstructing a building is held, in Daugherty v. Herzog (Ind.) 
32 L. R A. 837, to terra in ato his liability for negligence in the 
work, so far as to prevent any right of action against him by a 
third person subsequently injured. 

Nuisance. 
The recovery in a single action, of damages, both present and 
prospective, for failure to make a sufficient passageway for water 
through a* railroad embankment, is held proper in Ridley v. Sea- 
board <Sc R. R. Co. (N. C.) 32 L. R A. 708, provided either party 
to the action demands that permanent damages be assessed. 
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Recipes. 

The recipes prepared by a color mixer for the use of his 
employers in the manufacture of their carpets are held, in 
Dempsey v. Dobson (Pa.) 32 L. R A. 761, to belong to the 
employers, so far, at least, as to give them the right to the use of 
the various colors and shades produced by them; and where he 
entered them in a book of his own, instead of a book furnished 
him for that purpose, the employers have a right to some record 
or register of the recipes. 



A CURIOUS CASK 



The motives inciting crime are, as shown by judicial annals, 
many and varied ; but among them none more incomprehensible 
can be found than that which urges a man weary of life to com- 
mit a capital offence solely for the purpose of perishing by the 
hand of the law, thereby avoiding incurring the guilt of suicide. 
Such instances have been known. Among them the following 
case, which occurred in Philadelphia in 1760. 

Captain Bruluman had been brought up a silversmith, a busi- 
ness he left to enter the army, where he became an officer in the 
Royal American regiment, but was degraded for being detected 
in counterfeiting or uttering base money. He then returned to 
Philadelphia, and growing insupportable to himself, and yet 
unwilling to put an end to his own life, he determined upon the 
commission of some murder, for which he would be hanged by 
the law. Having formed this design, he loaded his gun with a 
brace of balls and asked his landlord to go out shooting with him, 
intending to slay him before his return; but the lucky landlord, 
being particularly engaged at home, escaped the danger. He 
then went out alone, and on bis way met a man whom he was 
about to kill, but recollecting that there were no witnesses to 
prove him guilty, he suffered the person to pass. Afterwards 
going to a tavern, in the tap he drank some liquor, and hearing 
people playing at billiards in a room above that in which he sat, 
he went upstairs and entered into conversation with the players, 
in 'apparent good humor. 

In a little time he called the landlord, and desired him to 
hang up his gun. Mr. Scull, a party engaged in the game, hav- 
ing struck his antagonist's ball into one of the pockets, Brulu- 
man said to him, "Sir, you are a good marksman; now I'll 
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show you a tine stroke." He immediately took his gun, levelled 
it, deliberately took aim at Mr. Scull, who imagined him in jest, 
and shot both the balls through his body. He then went up 
to the dying man, who was still sensible, and said to him, " Sir, 
I have no malice or ill-will against you ; I never saw you before ; 
but I was determined to kill somebody that I might be hanged, 
and you happen to be the man ; and lam sorry for your misfor- 
tune." Mr. Scull had just time left in this world to send for his 
friends and make his will. He forgave his murderer, and, if it 
could be done, desired he might be pardoned. Bruluman died on 
the gallows, exulting in the success of a scheme by which he 
deemed himself not guilty of his own death, though he effectu- 
ally shortened his own life. — The Green Bag. 



GENERAL NOTES. 

New Competitors. — A New York judge, says a contemporary, 
has appointed three women lawyers receivers of insolvent estates. 
What is going to become of the men if this sort of thing continues ? 

Judicial Knowledge. — A Federal judge lately charged a jury 
in a liquor case as follows : " In later years there seems to have 
been a disposition to deny or ignore judicial knowledge as to 
whut constitutes intoxicating liquors, and the courts have mani- 
fested a desire to disavow any judicial knowledge on this subject 
At the same time some of the courts have not hesitated to impute 
to juries an extensive knowledge and information in this regard. 
This court, however, will follow the precedent established by the 
decision of Chancellor Walworth upon this subject, and will 

assume judicial knowledge concerning intoxicating liquors 

In a trial in the state of Wisconsin, where this question arose in 
1883, the trial judge declared that a man must be almost a 
drivelling idiot who did n6t know what beer was, and that it was 
not necessary to prove it to be an intoxicating liquor. Later the 
Supreme Court of that State, in passing on the charge of the 
trial judge, declared that his rulings in the case upon this ques- 
tion were not only clearly correct, but if his peculiar manner 
gavo them force and emphasis it was not only proper but com- 
mendable. This court, therefore, will neither stultify itself nor 
impeach its own veracity by telling you that it has not judicial 
knowledge that the liquor commonly known as 'whiskey' is an 
intoxicating liquor, or that the drink commonly called a ' whis- 
key cocktail ' is an intoxicating drink." 
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SUPREME COUBT OP CANADA. 

Ottawa, 9 December, 1896. 
Quebec] 

Montreal Rolling Mills Go. v. Corcoran. 

Negligence — Cause of accident — Evidence — Presumptions — Art. 1053 
C. C— Quebec Factories Act (R. 8. Q. arts. 30 19-3053)— 
Police regulations — Civil responsibility. 

Ad engineer in charge of the engine and machinery of a Boi- 
ling Mills Company was killed by being caught in a belt, or a 
fly wheel, while acting in discharge of his duty. He was alone 
at the time, and no certain evidence could be obtained in an 
action by his widow, as to the immediate cause of the accident. 
It was contended that the fact that the fly wheel and machinery 
were not securely guarded or fenced, contrary to the provisions 
of "The Quebec Factories Act " (R. S. Q. arts. 3019 3053), was 
sufficient evidence of negligence to make the employers of the 
deceased liable. 

Held, reversing the judgment of. the Court of Queen's Bench, 
that it was necessary to prove by direct evidence, or by weighty, 
precise and consistent presumptions, that the accident was caused 
by the positive fault, imprudence or neglect of the employers, 
and for want of such proof they were not liable. 

Held, further, that tho said piovisions of The Factories Act are 
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intended to operate purely as police regulations, and do not 
affect the civil responsibility of employers towards employees as 
provided by the Civil Code. 

Appeal allowed with costs. 

McGibbon, Q.C., and Riddell, for the appellants. 

Ghierin, for the respondent. 



9 December, 1896. 
Quebec] 

LlFEBVEI V. AUBRY. 

Partnership — Dissolution — Division of assets. 

On the dissolution of a non-commercial partnership in the 
Province of Quebec, where for want of other arrangement be- 
tween the partners the assets must be divided by operation of 
law, such division must follow the rules regulating the partition 
of successions. Art. 1898, C . C . 

Where one partner, on dissolution of the .partnership, had been 
entrusted, as mandatary of the others, with the collection of 
debts due, any of his former copartners could bring an action 
against him directly either for an account or for money received 
and not paid over. 

Appeal dismissed with costs. 

Geoffrion } Q-C, and Martineau, for the appellant. 
Lafleur, and Bonin, Q.C., for the respondent. 



9 December, 1896. 
Ontario] 

Lake Erie & Detroit River Br. Co. v. Sales. 

Railway Company — Carriage of goods — Connecting lines — Special 
contract — Loss by fire in warehouse — Negligence — Pleading. 

In an action by S., a merchant at Merlin, Ont., against the 
Lake Erie & Detroit River Railway Company, the statement of 
claim alleged that S. had purchased goods from parties in 
Toronto and elsewhere to be delivered, some to the G. T. R. Co., 
and the rest to the C. P. R. and other companies, by the said 
several companies to be, and the same were, transferred to the 
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Lake Brie &c. Company for carriage to Merlin. It also alleged 
that on receipt by the Lake Erie Company of the goods it 
became its duty to carry them safely to Merlin and deliver them 
to S., but did not allege that they were received to be carried 
subject to the common law liability of the company as common 
carriers. There was also an allegation of a contract by the Lake 
Erie for storage of the goods and delivery to S. when requested, 
and of lack of proper care whereby the goods were lost. The 
goods were destroyed by fire while stored in a building owned 
by the Lake Erie Company at Merlin. 

Held, reversing the decision of the Court of Appeal, that as to 
the goods delivered to the G. T. R. to be transferred to the Lake 
Erie as alleged, if the cause of action stated was one arising ex 
delicto it must fail as the evidence showed that the goods were 
received from the G. T. E. for carriage under the terms of a 
special contract contained in the bill of lading and shipping note 
given by the G. T. R to the consignors, and if it was a cause of 
action founded on contract it must also fail as the contract 
proved created only a limited liability and was not the absolute 
unconditional contract set up in the statement of claim. 

Held, further, that as to the goods delivered to the companies 
other than the G-. T. H. to be transferred to the Lake Erie, the 
latter company was liable under the contract for storage alleged; 
that the goods were in its possession as warehousemen, and the 
bills of lading contained no clause, as did those of the G. T. R., 
giving subsequent carriers the benefit of their provisions; and 
that the two courts below had held that the loss was caused by 
the negligence of servants of the Lake Erie, and such finding 
should not be interfered with. 

Held, also, that as to goods carried on a bill of lading issued 
by the Lake Erie Company, there was an express provision 
therein that owners should incur all risk of loss of goods in 
charge of the company, as warehousemen ; and that such con- 
dition was a reasonable one, as the company only undertakes to 
warehouse goods of necessity and for convenience of shippers. 

Appeal allowed in part 

Biddell for the appellants. 

Thomson, Q.C., and Tilley for the respondent. 



372 THE LEGAL NEWS. 

9 December, 1896. 

Niagara District Fruit Growers Co. v. Walker. 
Ontario.] 

Principal and surety — Guarantee band— Fidelity of principal— 
Principal's default — Duty of creditor to disclose. 

W. was appointed in 1891 by instrument in writing, agent of 
a company to sell its fruit, giving a bond with sureties condition- 
ed for the faithful discharge of his duties, and prompt return of 
monies collected on sales. At the end of the year, the bond was 
given up and a new bond executed by W., and the same sureties 
for the next year's business, and the same course was pursued for 
three years more. W. was in arrears to the company eveiy year, 
and represented that it was due to slow collections, although by 
the terms of his appointment he could only sell for cash. The 
arrears were always made good by W. giving an indorsed note 
which the company accepted. At the end of 1894 the company 
discovered that the default had not been caused by slow collections, 
but that W. had received monies which were not remitted, atod 
for the balance due on that year's business, an action was brought 
against the sureties. 

Held, reversing the judgment of the Court of Appeal (23 Ont. 
App. B. 681), that the appointment of W., as agent for each of 
the four years was an independent appointment; that the posi- 
tion of the sureties for 1894 was the same as if other persons had 
been sureties in the preceding years ; and that the company was 
under no obligation to disclose to the persons signing the bond 
for 1894 the default of the preceding year, nor was the non-disclo- 
sure a representation that W. had punctually performed his 
undertakings in respect of such previous employment 

Moss, Q. ft, <& Meyers, for appellants. 

Armour, Q. ft, for respondents, 
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9 December, 1896. 

Farwbll & Glsndon v. Jamiebon. 
Ontario.] 

Landlord and tenant — Construction of statute — JR. 8. 0. (1887.) c. 
143, a. 28— Holding " under " tenant— Estoppel 

By sec. 28 of The Landlord and Tenant Act (B. S. O. 1887, c. 
143), only the property of the tenant or person liable for the rent 
shall be distrained upon. The word " tenant " in the act includes 
a sub-tenant ; assignees of a tenant and person in actual occupa- 
tion under or with consent of the tenant. A property under 
lease was assigned by way of mortgage, and the mortgagees took 
possession and gave the keys to a house agent so that he could 
show the premises with a view of letting them. The house agent, 
without any authority so to do, let into possession, a firm of 
dealers in pianos, and the stock they placed in the premises was 
distrained upon for arrears of rent under the original lease. 

Held, reversing the judgment of the Court of Appeal (23 Out, 
App. B. 517) and of the Divisional Court (27 O. B. 141), that 
the said property was not liable to seizure ; that it could only 
be liable as property of persons in occupation " under " the as- 
signees of the tenant and these persons were not so in occupation ; 
and that though in an action of ejectment or trespass they 
might be estopped from denying that they held under the as- 
signees, that would not bring them within the terms of the act ; 
they must hold under the tenant in point of fact. 

Appeal allowed with costs. 

Laidlaw, Q. C, for the appellant. 

Kilner, for the respondent. 

9 December, 1896. 

Coopie v. The Molsons Bank. 
Ontario.] % 

Debtor and creditor — Collateral security — Proceeds received by 
creditor — Appropriation — Res judicata. 

C. had a line of discount with a bank on terms of depositing 
customers' notes as collateral, and having failed owing a large 
amount for discount, about three-fourths of which was secured as 
agreed, the bank sued and obtained judgment on his notes dis 
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counted as they matured. G, then* claiming the right to have 
the amounts realized from the collaterals credited to him, obtained 
from the Divisional Court an order directing the trial of an issue 
upon the question whether, before or since the recovery of said 
judgments, the bank had received any payments which ought to 
be applied in or towards satisfaction thereof, and if so, when and 
to what extent. The bank, while admitting the receipt of a con- 
siderable portion of the collaterals, claimed the right to exhaust 
all other means of obtaining payment of its debt before crediting 
the money so received, and the decision on the trial of the issue 
was that no money had been received which it was bound to ap- 
ply in satisfaction of the judgments. After the last of the dis- 
counted notes had matured the bank sued C. on them, and the 
question of applying the proceeds of the collaterals was again 
raised, it being contended that, at all events after all the debt 
had matured, the bank was bound to appropriate. It was again 
decided in favour of the bank, not only on the question of law 
but also on the ground that it was res judicata by the decision on 
the issue. 

Held, reversing the judgment of the Court of Appeal (23 Ont- 
App. E. 146), that the matter was not res judicata; that under 
the Judicature Act, res judicata as a defence, or reply to a counter- 
claim, must be specially pleaded ; and if not, as the questions in 
litigation in the action were not identical with those involved in 
the issue, though depending on the same principle of law, the de 
cision might be binding on inferior tribunals and courts of co- 
ordinate jurisdiction, but would not be binding as res judicata 
on courts of appellate jurisdiction. 

Held, further, that though the bank was not obliged so long as 
the collaterals remained in its possession uncollected, to give any 
credit in respect of them, when it received payment of such col- 
laterals or any part of them it operated at once as a payment of 
the principal debt. 

Appeal allowed with costs. 

Foy, Q. C, for the appellants. 

Shepley, Q. (7., for the respondents. 
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IMMUNITY OF JUDGES. 

In connection with the subject of the immunity of judges, 
recently discussed in England (ante p. 313), the following case 
is of interest : — 

At Bromptoh County Court, on October 22, 1895, his Honour 
Judge Stonor gave judgment in the case of Chaffers v. Judge 
Lumley Smith and Judge Meadows- White. The plaintiff appeared 
in person ; and Mr. Dennis was counsel for the defendants. 

The learned judge said that at an adjourned hearing of this 
action on September 24, the plaintiff stated his case and gave 
his own evidence in support of it, and then applied for a further 
adjournment in consequence of the absence of two witnesses — 
viz., the defendant Judge Meadows- White, and Lord Esher, both 
of whom had been duly subpoenaed. The former was abroad 
when the subpoena came to his knowledge, and wrote at once to 
the registrar of the Court to express his readiness to attend on a 
future occasion if it were considered desirable by the Court. 
The latter did not attend on the day of trial or send any com- 
munication to the Court, but at the adjournment intimated, by 
the learned counsel who then appeared for him as well as for 
the defendants, that he was also ready to attend if it were con- 
sidered desirable by the Court. At the adjourned hearing, on 
September 24, the plaintiff, however, also moved, in pursuance of 
a previous notice, to have Lord Esher's attendance enforced by the 
Court under the powers given by the County Court Act, 1888, ss. 
Ill, 167. On the part of the defendants it was then contended, 
first, that this action did not lie; and, secondly, that it was 
vexatious ; and that upon both grounds it ought to be dismissed, 
and that the attendance of the defendant Judge Meadows-White 
and Lord Esher ought not to be required, and the whole matter 
was further adjourned for decision. The material portions of 
the particulars in the action were as follows : The plaintiff's 
claim was for £1 for damages against the defendants for that 
they had corruptly and maliciously conspired and combined 
together — acting in collusion with the Bight Hon. Baron Hers- 
chell and also in collusion with the Right Hon. Baron Esher — to 
obstruct and defeat the course of justice by maliciously acting 
with gross oppression and tyrannical partiality, under the colour 
and in abuse of their judicial office, and by refusing to compel 
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the attendance of the said Barons Herschell and Esher after they 
had been duly subpoenaed to attend, and also refusing to adjourn 
the trials of the actions before them in which the said Barons 
Herschell and Esher were defendants for their attendance on 
their subpoenas. It was quite clear that all the acts alleged to 
have been done by the defendants in pursuance of the alleged 
conspiracy were done in the performance of their judicial duties 
and that, according to the cases of Scott v. Stansfield, 57 Law J. 
Eep. Exch. 155 ; L. B. 3 Exch. Div. 220, and Anderson v. Qorrit, 
L. K. (1895) 1 Q. B. 668, the defendants were not liable in 
respect of such acts, even if done from malicious motives as 
alleged. It was, however, certainly another matter whether an 
action would not he against them for previously entering into a 
conspiracy as alleged, in consequence of which such wrongful 
acts as alleged were done, and this depended upon the question 
whether such alleged conspiracy ought to be regarded as having 
been entered into by them in the execution and in violation of 
their judicial duties, and, upon consideration, he thought that it 
ought to be so regarded. He would observe, however, that an 
action containing allegations of conspiracy might be brought, 
and a judge harassed' as to every case tried by him, and therefore 
the same reason existed for a judge's immunity from such an 
action for a conspiracy as from an action for anj acts done in 
pursuance of it. And in support of this view he would refer to 
the recent case of Haggard v. Pelissier Freres, 61 Law J. Rep. 
Priv. Go. Cas. 19. He therefore thought that this action would 
not lie for the alleged conspiracy in the present caee, any more 
than for the acts alleged to have been done in pursuance of it. 
As to whether the present action was vexatious and ought to be 
dismissed, and the enforcement of the witnesses' attendance 
consequently refused, he felt very strongly the observations of 
Lord Herschell in the case of Lawrence v. Lord Norreys, 59 Law 
J. Bep. Chanc. 681, as to the caution with which this power of 
summary dismissal ought to be exercised, which observations 
were referred to in the case of Haggard v. Pelissier Fr&res; but, 
considering all the circumstances of the present case, especially 
that the particulars in the action and the statement and evidence 
of the plaintiff disclosed no cause of action, that he admitted that 
be had no knowledge or reason for thinking that there were any 
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communications between the defendants and Lord Herschell and 
Lord Esher, that he also admitted that the actions now in ques- 
tion and others had been brought by him merely for the purpose 
of cross-examining Lord Esher with regard to certain words 
which he used in summing up the evidence in a civil action 
brought by the present plaintiff, which cross-examination he 
would have no right, and ought not to be permitted to enter 
upon ; and, lastly, considering the utter improbability of the 
plaintiffs case, he thought that this action must be dismissed as 
vexatious, and the motion for the enforcement of Lord Esher's 
attendance would, of course, be also dismissed. 



CHAUCER 8 LAWYERS. 

Geoffrey Chaucer was born about 1340, and died on the 25th 
October, 1400, his life thus covering an interesting period in the 
history of English law. At the death of Edward I., in 1307,' 
English common law, the law of the realm, had reached its full 
development, and its consolidation and interpretation had begun. 
The law and the practice of the law were ascertained, and the 
two branches of the legal profession already occupied a defined 
position in the economy of the land. The future of English law 
lay. not so much in the creation of laws as in the moulding and 
modifying of them by means of fictions and decisions based on 
fictions, and by the development of an equitable jurisprudence, 
in order to bring the laws into touch with altered manners and 
other times. One expects to find in Chaucer not a little infor- 
mation concerning the lawyers and the courts of his day, infor- 
mation that would throw informing light on the administration 
of justice in a time when that administration had reached a fixed 
and final position ; but expectation, in a great measure, is vain. 
Chaucer says sufficient to arouse curiosity, and not enough, even 
partially, to allay it. 

A few notes, however, on some of the information that he does 
give us will nevertheless prove not without value. Among his 
characters in the Canterbury Tales that arc connected directly 
or indirectly with law arc "The Sergeant of the Lawe," "The 
Frankelein," "The Manciple," and "The Sompnour." Before 
dealing with these it is worth while to make a short note as to 
the position of the legal profession before and at this time. 
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" Before the end of the thirteenth century there already exists 
a legal profession, a class of men who make money by represent- 
ing litigant* before the courts and by giving advice. " (Pollock 
and Maitland's t: History of English Law.") Much earlier than 
this we get the distinction between the pleader who speaks for 
the litigant, and who can be disavowed by the litigant if he does 
n^t speak accurately (cases of such disavowal are reported), and 
the attorney who stands absolutely and irrevocably in the 
litigant's place. This acting by attorney was in imitation of a 
royal privilege to act and plead by attorney, but at first, in the 
case of a subject, the attorney could only represent his one 
attorner in one particular plea without he obtained a royal writ 
to act generally as an attorney. The practice of employing 
attorneys was in general force before the end of the twelfth 
century. "Already in (xlanvill's day everyone who is engaged 
in civil litigation in the King's Court enjoys this right of appoint- 
ing an attorney.' 1 

The limitation of the right to act in one plea for one person 
gradually falls away, and soon we find persons holding them- 
selves out to act as attorneys for any one. For a long time, 
however, and seemingly especially in the case of pleaders, the 
duty was undertaken rather by friends and not by professional 
members of a class. So true was it that the profession did not 
exist, that even the king's justices were drawn from the ranks of 
his civil servants. That importunate and undeniable litigant, 
Bichard of Anesty, pursued the remedy for his wrongs through 
the courts, civil and ecclesiastical, with the aid of " friends and 
helpers and pleaders." In this case we see a mixture of lay and 
professional aid, for among his pleaders were two professional 
men — the famous Master Ambrose in the ecclesiastical courts, 
and the rising lawyer, Banulf Glanvill, in the civil courts. By 
1235 the barrister class was already formed, for we find that in 
that year Laurence of St. Albans, the advocate of Hubert de 
Burgh, had to fight in court " all the advocates of the bench, 
whom we commonly call counters." To this word " counter" 
we shall refer directly in relation to Chaucer's work. In 1268 
we find that a " counter of the bench assaulted a justice of the 
Jews in Westminster Hall/ 1 and his fellow counters interceded 
for him (History of English Law). A little earlier than this (in 
1259) the king grants permission to citizens to plead without 
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lawyers except in pleas of the crown, pleas of land, and pleas of 
unlawful distraint. In fact, we may Bay with some exactness, 
that the profession was well established by the middle of the 
thirteenth century, in imitation of the ecclesiastical bar which 
was practically constituted in 1237 by the Legatine Constitutions 
of Cardinal Otto. The bar having been formed, it fell at once 
into the two classes of Serjeants (servientes ad legem) and appren- 
tices. The first statute of Westminster, c. 29 (1275), especially 
deals with improper behavior on the part of " serjeant counters," 
and is still in force. 

Id 1292 Edward I. directed his justices to provide for every 
court a sufficient number of attorneys and apprentices from 
among the best, the most lawful, and the most teachable, so that 
the king and people might be well served. About 1280. the 
corporation of London reformed the practice in its courts, and 
provided that no " counter was to be an attorney." This marked ' 
the division of the two branches of the profession. From the 
first Year-book (1292) we find that most of the work was then 
in the hands of some seven counsel, and we also note that the 
opinion of a serjeant is almost as weighty as a judgment; (His- 
tory of English Law). By Chaucer's time, therefore, the bar 
was fully formed as a fixed and recognized institution. It is now 
desirable to see what light Chaucer throws upon it. 

First, as to the manciple. A manciple (manceps), we are told 
by Cowell, is a clerk of the kitchen, or caterer, and an officer in 
the Inner Temple was anciontly so called, who is now the 
stewaid there. This officer still remains in college* in the 
universities. This statement that a manciple was an officer in 
the Inner Temple leads us to a most interesting piece of inform- 
ation. Geoffrey Chaucer, in line 569 of the Prologue to the 
Tales, says : 

A gentil manciple was ther of a temple, 
Of maisterg had he mo than thries ten 
That were of lawe expert and curious ; 
Of which ther was a dosein in that hous 
Worthy to ben stewardes of rent and lond 
Of any lord that is iu Englelond 
And able for to helpen all a shire 
In any cas that mighte fallen or happe ; 
And yet this manciple settee hir aller cappe. 
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Whence it seems we may legitimately deduce the fact that in 
the middle of the fourteenth century there were between thirty 
and forty resident lawyers in the Inner Temple, some twelve of 
whom were Serjeants or of very considerable standing. I am not 
aware that, this historical reference in Chaucer, with respect to 
the Inns of Court, has received the notice it apparently deserves. 

The next character to whom reference may be made is the 
sompnour. A sompnour is a summoner (summonitores) — a petty 
officer, whose duty is to cite and warn men to appear in any 
court (Fleta, 1, 4). He is also called an apparitor, and seems 
chiefly to have acted in connection with ecclesiastical courts. 
Chaucer's description of this man " that hadde a fire-red cheru- 
binnes face " is vivid and most amusing. He, like a modem 
usher, was fond of aping his masters, and 

Whan that he well droken had the win, 
Than wold he spoken no word but Latin, 
A fewe termes coude he, two or three, 
That he had lerned out of som decree, 
No wonder is, he herd it all the day. 

If he was asked to go on, however, he would give you the 
formal end of a stated case and have done with you. "Ay, questio 
quid juris would he crie." This sompnour only belonged to the 
ecclesiastical courts, and Chaucer tells us that he performed his 
duties right corruptly. For a quart of wine he would wink at a 
deadly sin, and he would teach the offender to have no awe "in 
swiche a case of the archedekene's curse." He goes on to explain, 
however, that the curse may be harmful if the offender's soul 
dwell in his purse, for the archdeacon can gee at that. " Purse 
is the archedeken's hell," said he. Chaucer, however, disagrees 
with the apparitor, and thinks a curse no light spiritual thing— 

Of cursing ought eche gilty man him drede, 
For curse will she right as assoiling saveth, 
And also ware him of a ngnificaviu 

This reference to the writ de excommunicato capiendo (which 
begins significavit nobis venerabilis pater) is interesting. There is 
one further statement as to the duties of a sompnour which is 
somewhat surprising : 

In danger hadde he at his owen gise 

The yonge girles of the diocise, 

And knew hirconseil, and was of hir rede. 
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" Girles " refers to young people of both sexes, and the text 
seems to infer that this official had all the legal infants of the 
diocese within the control of his office. To what extent this was 
true is an interesting question. 

One of the most important of Ch aucer's creations from the 
legal point of view is " the fraukelein." A frankelein was a 
country gentleman, a freeholder, a squire, as we should say, and 
a power in the land where he dwelt. The frankelein, whom the 
poet has drawn as a type of a great class, is, indeed, a jovial, 
free-living, free-handed, enviable old man. He was more than a 
rough. and tumble country gentleman, however. lie was learned 
in the law, and administered it; nay more, he had been a mem- 
ber of parliament, and had helped to make the law : 

At sessions there was he, lord and sire, 
Full often times he was knight of the shire ; 
An anelace and gipciere all of silk, 
Heng at his girdle, white as morwe milk. 
A shereve had he ben, and a countour, 
Was no wher swiche a worthy vavasour. 

In the last line but one it will be noticed that ho was a 
" countour.' 1 It is astonishing to notice the difficulty that this 
word has given so learned an editor as Tyrwhitt. As we have 
said above, the " contour " was the early form of barrister. A 
" counter " is a " contour " which is a translation from the Latin 
"narrator," "Matthew Paris, in his life of John II., Abbot of 
St. Albans, which he wrote in 12f>5, 39 Hen. III., speaks of 
advocates at the common law, or contours (guos band narratores 
vulgariter appeUamus) , as of an order of men well known." (1 Bl. 
Com. 23, Coleridge's edit., note t.) "Contour" is seemingly a 
French translation of " narrator," and we have a similar word in 
the French "raconteur." Tyrwhitt, however, is ignorant of 
this, and says in a note to the word in the Prologue (1. 361), 
" This word has been changed in Ed. Urr, upon what authority 
I know not, to coroner. The MSS all read countour or comptour. 
At the same time it is not easy to say what the office meant, j 
have a notion that the foreman of the inquest in the Hundred 
court was called a countour, but the law glossaries do not take 
notice of any such sense of the word." Of course, the real mean- 
ing is that the frankelein was a country gentleman who had 
qualified himself for the judicial offices in his county by having 
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studied law and become a barrister. It is a pity that more 
people of the same class do not do the same nowadays. 

We now pass to perhaps the most interesting of Chaucer's 
lawyers— the sergeant-at-law : 

A sergeant of the lawe ware and wise, 
That often hadde yben at the parnis, 
Ther was also, ful riche of excellence. 
Discrete he was, and of gret reverence ; 
He semed swiche, bis wordes were so wise, 
Justice he was ful often in assize, 
By patent, and by pleine com miss ioun , 
For his science, and for his high renoun, 
Of fees and robes had he many on. 

Prologue, line 311 et mq. 

The above quotation is a straightforward statement, the only 
word of any difficulty being " Paruis." Selden tells us that the 
word means " an afternoon's exercise, or moot, for the instruction 
of young students, bearing the same name originally with the 
parvisicc at Oxford." Possibly, therefore, the Serjeant was a law 
lecturer or presided over legal discussions in the then important 
English law school that Henry III. had brought together in 
London. As to his sitting as a justice, the statement bears out 
the knowledge that we have of the great weight attached to the 
opinions of a oerjeant in Chaucer's time. The next three lines 
seem difficult to understand : 

So grete a pourchasour was nowher non, 

All was fee simple to him in effect; 

His pourchasing might not ben in suspect 

To purchase is to acquire lands otherwise than by descent; so 
that it is possible that the phrase means that his earnings were 
considerable, and that he invested them in lands with indis- 
putable titles and unhampered with an inalienable entail ; for 
this was before the time of Taltarum. He certainly had a con- 
siderable practice " nowher so besy a man as be ther n'as," but 
(and here Chaucer brands the profession with a satire that has 
never lost its humour or its sting), " And yet he seemed besier 
than he was." 

The next few lines are intensely interesting and somewhat 
difficult : 
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In termes hadde he cas and domes alle, 
That fro the time of King Will, weren falle. 
Therto he coude endite, and make a thing, 
Ther coude no wight pinche at his writing. 
And every statute coude he plaine by rote. 

This seems to mean that the learned serjeant possessed and 
was well read in all the cases, both civil and criminal, that had 
been reported since the conquest, and from his knowledge of 
them could give legal advice that were too sound to be cavilled 
at ; moreover, he knew every statute by heart. " Domqs " cer- 
tainly does not mean " opinions" as some have said. The proper 
meaning of the word is a judgment, sentence, or decree (Termes 
de la Ley, 266.) The words " in termes" seem to mean "in 
writing ; " the following line shows that it does not refer to legal 
terms or sittings as it might well mean if the line stood alone. 
If the passage will bear the construction given above, it would 
seem as if the practice of resting all things upon precedent was 
already firmly established in Chaucer's time. The Queen's 
Counsel of the present day is unlike the worthy serjeant in one 
thing, he does not know every statute by heart. So the worthy 
serjeant rode out with tho rest of that merry company from the 
Tabard Inn at Southwark to Canterbury. Perhaps he joined 
them for safety on the way to the assize. It is posHible that he 
was only holiday making in the Easter vacation; anyway, he 
went in humble guise. 

He rode but homely in a medlee cote, 
Girt with a seint of silk, with barres smale. 

It would be interesting to know if this man of law were a 
picture of one of the handful of accomplished lawyers who were 
at that time doing practically the whole of the work at West- 
minster. The serjeant was (of all people in the world) a roman- 
ticist, and told one of the best of all the Canterbury Tales. When 
his turn came to amuse the assembled company the host 
addressed him thus : 

" Sir man of la we," quod he, "so have ye bli* 
Tell us a tale anon, as forword is. 
Ye ben submitted through your free assent 
To stonde in this cas at my jugement, 
Acquiteth you now, and holdeth your behest ; 
Than have ye don your devoir at the lest" 
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" Hoste," quod he, " de par dituxjeo a$scnte, 

To broken forword is not min intente. 

Behest is dette, and I wold hold it fayn 

All my behest, I can no better sayn. 

For swich lawe as man yeveth another wight, 

He should himselven usen it by right" 
After which truly legal conversation (including even a scrap 
of law-French and a statemeut of the natural equality of law) tho 
man of law sets to work to tell his tale " of the Emperoure's 
daughter Dame Custance," and all her woes and victories. Tho 
story is delightful, but unfortunately not to our present purpose. 
There is one point of legal interest that may, however, be noted. 
Constance, having come to Northumberland, is there falsely 
accused before Alia, the king, of murdering a woman. The 
bloody knife is found near her, and the false knight swears to 
her guilt. On the other hand, everyone in the house where she 
lives gives evidence as to her good character, and also— 

This gentil king hath caught a grot motif 

Of this witness, and thought he would enquere 

Deper in this cas, trouthe for to lere. 
The knight then swears his false evidence on " a Breton book 
written with Evangiles," and instantly an unseen hand smites 
him to the earth and a voice declares, " Thou hast desclandrod 
giltless the dough ter of Holy Chirche in high presence." She is 
declaied innocent, and is wedded to Alia. Nothing could be 
more interesting than this mingling of the new and the old con- 
ceptions of the law of evidence. The extracts and references 
here given will show that the writers of legal history have some- 
thing to learn from the poets and word painters of old time who, 
in their comprehensive view of life, did not omit to paint the 
lawyers who then, as now, played a necessary part in the affairs 
of life. — J. E. G. de Montmorency in Law Times, 

A "Teazer." — Referring to a railroad whose operating 
expenses always exceeded its earnings, an opinion of the United 
States Supreme Court contains tho following: — " Counsel say 
that ' it is familiarly known in Texas as a teazer, and if it ever 
passes beyond this interesting but unprofitable stage, even its 
friends will be surprised.' We are not advised, and we can 
hardly be expected to take judicial notice, of what is meant by 
the term ; teaser', but it is clearly disclosed by the record that 
this was an unprofitable road." 
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